ΚΥΠΡΙΑΚΗ ΔΗΜΟΚΡΑΤΙΑ
ΥΠΟΥΡΓΕΙΟ ΟΙΚΟΝΟΜΙΚΩΝ

ΔΗΜΟΣΙΑ ΔΙΑΒΟΥΛΕΥΣΗ
Αναφορικά με τις Διακριτικές ευχέρειες που παρέχει η Οδηγία (ΕΕ) 2018/843

Το Υπουργείο Οικονομικών, στα πλαίσια θέσπισης αποτελεσματικών ρυθμίσεων και διαδικασιών διαβούλευσης με τους συμμετέχοντες στην αγορά, όσον αφορά τις προτεινόμενες αλλαγές στην εθνική νομοθεσία, κυκλοφορεί το παρόν έγγραφο για σκοπούς υποβολής απόψεων, επί των διακριτικών ευχερειών που παρέχει η Οδηγία  (ΕΕ) 2018/843. 

Η Οδηγία (ΕΕ) 2018/843 του Ευρωπαϊκού Κοινοβουλίου και του Συμβουλίου της 30ης Μαΐου 2018 για την τροποποίηση της οδηγίας 2015/849 σχετικά με την πρόληψη της χρησιμοποίησης του χρηματοπιστωτικού συστήματος για τη νομιμοποίηση εσόδων από παράνομες δραστηριότητες ή για τη χρηματοδότηση της τρομοκρατίας, και για την τροποποίηση των οδηγιών 2009/138/ΕΚ και 2013/36/ΕΕ, δημοσιεύτηκε στην Επίσημη Εφημερίδα της Ευρωπαϊκής Ένωσης (EE) στις 9/6/2018 και τα κράτη μέλη είχαν υποχρέωση εναρμόνισης της Οδηγίας μέχρι τις 10/01/20. 

Η εν λόγω Οδηγία αποτελεί συνέχεια των σημαντικών μεταρρυθμίσεων στην οποία προέβη τα τελευταία έτη η ΕΕ για μείωση των κινδύνων γύρω από το ξέπλυμα παράνομου χρήματος και χρηματοδότησης της τρομοκρατίας.  Η Οδηγία καθώς και πρόσθετα στοιχεία γύρω από αυτήν, βρίσκονται σε σχετική ιστοσελίδα της Ευρωπαϊκής Επιτροπής στον σύνδεσμο https://ec.europa.eu/info/business-economy-euro/banking-and-finance/financial-supervision-and-risk-management/anti-money-laundering-and-counter-terrorist-financing_en.

Λόγω της καθυστέρησης στην μεταφορά της Ευρωπαϊκής Οδηγίας στο εθνικό δίκαιο, η Δημοκρατία έχει λάβει Προειδοποιητική Επιστολή από την Ευρωπαϊκή Επιτροπή για εκπρόθεσμη εναρμόνιση.  Χωρίς να αποτελεί αιτιολόγηση, δυστυχώς η πληθώρα των διεθνών αξιολογήσεων στις οποίες έπρεπε να ανταποκριθεί η Κυπριακή Δημοκρατία στο θέμα αυτό, κατά τα έτη 2019 και 2020[footnoteRef:1] καθώς και η έξαρση της πανδημίας COVID-19 από τον Μάρτιο του 2020 και μετέπειτα, επηρέασαν αρνητικά τη δυνατότητα των κυπριακών αρχών στην έγκαιρη  ολοκλήρωση του έργου τους.   [1:  Αξιολόγηση από την Επιτροπή MONEYVAL του Συμβουλίου της Ευρώπης, για την εφαρμογή των διεθνών προτύπων κατά του ξεπλύματος παράνομου χρήματος και χρηματοδότησης της τρομοκρατίας, αξιολογήσεις για την εφαρμογή της Σύμβασης των Ηνωμένων Εθνών κατά της Διαφθοράς καθώς για την εφαρμογή του διεθνούς προτύπου για την φορολογική διαφάνεια από το Παγκόσμιο Φόρουμ του ΟΟΣΑ και τέλος αξιολόγηση της Δημοκρατίας για την εφαρμογή της Οδηγίας (ΕΕ) 2015/849 από την Ευρωπαϊκή Επιτροπή] 


Το εν λόγω τροποποιητικό νομοσχέδιο που θα μεταφέρει στο εθνικό δίκαιο την Ευρωπαϊκή Οδηγία, ετοιμάστηκε από Ad Hoc Επιτροπή της Συμβουλευτικής Αρχής Καταπολέμησης Αδικημάτων Συγκάλυψης στην οποία μετείχαν εκπρόσωποι της ΜΟΚΑΣ, της Επιτροπής Κεφαλαιαγοράς Κύπρου, της Κεντρικής Τράπεζας Κύπρου και του Υπουργείου Οικονομικών, ενώ για μέρος της προπαρασκευαστικής εργασίας, μετείχαν και εκπρόσωποι του Συνδέσμου Εγκεκριμένων Λογιστών Κύπρου του Παγκύπριου Δικηγορικού Συλλόγου, καθώς του Τμήματος του Εφόρου Εταιρειών και Επίσημου Παραλήπτη.

Για σκοπούς εναρμόνισης της εθνικής νομοθεσίας με την εν λόγω  Οδηγία όσον αφορά την τροποποίηση της Οδηγίας (ΕΕ) 2015/849, ετοιμάστηκε το τροποποιητικό νομοσχέδιο με τίτλο «ως ο Περί της Παρεμπόδισης και Καταπολέμησης της Νομιμοποίησης Εσόδων από Παράνομες Δραστηριότητες (Τροποποιητικός) Νόμος του 2020». 

Το νομοσχέδιο μεταφέρει τις διατάξεις της Οδηγίας που είναι υποχρεωτική η εφαρμογή τους από τα κράτη μέλη καθώς και τις διατάξεις που αφορούν διακριτικές ευχέρειες των κρατών μελών και μεμονομένα άλλα θέματα που προέκυψαν από παρατηρήσεις στην Έκθεση της Επιτροπής MONEYVAL για την Κύπρο. Η παρούσα δημόσια διαβούλευση πραγματοποιείται μόνο για τις διακριτικές ευχέρειες της Οδηγίας (ΕΕ) 2019/879 και άλλα θέματα πολιτικής οι οποίες φαίνονται στον συνημμένο Πίνακα (Συνημμένο 1).


Το Υπουργείο Οικονομικών σας καλεί όπως υποβάλετε τα σχόλια ή απόψεις σας, σε Word format, μέχρι τις 7/9/2020 στην ηλεκτρονική διεύθυνση: kpaphites@mof.gov.cy.



Λευκωσία, 6 Αυγούστου 2020
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Συνημμένο 1
Διακριτικές ευχέρειες και θέματα πολιτικής
	Άρθρο Οδηγίας (ΕΕ) 2018/843
	Θέμα διακριτικήs ευχέρειας ή πολιτικής
	Άρθρο τροποποιητικού νομοσχεδίου καθώς και βασικού νόμου και αντιμετώπιση θέματος

	16(δ)
	Έννομο συμφέρον
	Άρθρο 2 του τροποποιητικού νομοσχεδίου
Άρθρο 2(1) του βασικού νόμου

Το άρθρο 31(4) της Οδηγίας 2015/849 όπως τροποποιείται με την Οδηγία 2018/843, προβλέπει για την πρόσβαση στο μητρώο ρητών εμπιστευμάτων και παρεμφερών νομικών διευθετήσεων, και σε άτομα με «έννομο συμφέρον», το οποίο αφήνεται να καθοριστεί σε εθνικό επίπεδο.  Στη βάση προηγούμενης μεταφοράς της Οδηγίας 2015/849, ο ορισμός του έννομου συμφέροντος θα καθορίζετο σε Κανονισμούς.  Όμως, κρίνεται νομικά ασφαλέστερο, ένα βασικό πλαίσιο να καθοριστεί στο νόμο. Επίσης, στο παρόν στάδιο υπάρχει και κάποια πρόσθετη πληροφόρηση για πρακτικές άλλων χωρών, το οποίο υποβοηθά στη ανάλυση του θέματος.


 

Στο συνημμένο έγγραφο ανάλυσης αντικτύπου το οποίο διενήργησε το Ηνωμένο Βασίλειο, παρέχεται ανάλυση αλλά και εισήγηση από το πλευρά της Βρετανικής Κυβέρνησης (παράγραφοι  2.45-2.48), όπως επιδιωχθεί μια ισορροπία μεταξύ την αντιμετώπισης του φαινομένου ΞΧ/ΧΤ και του δικαιώματος της ιδιωτικής ζωής. Ως αποτέλεσμα αυτού, η κάθε αίτηση για πρόσβαση θα εξετάζεται με βάση τα δικά τις ειδικά στοιχεία και θα δίδεται πρόσβαση όταν αποδειχθεί ότι αυτό θα συμβάλει στην καταπολέμηση της νομιμοποίησης εσόδων από παράνομες δραστηριότητες και χρηματοδότησης της τρομοκρατίας.

Γίνεται εισήγηση για αντίστοιχη αντιμετώπιση από την πλευρά μας, με το πρόσθετο στοιχείο ότι το εν λόγω πρόσωπο θα πρέπει να είναι κατάλληλα εξουσιοδοτημένο και εντεταλμένο για την καταπολέμηση ΞΧ/ΧΤ, ενώ κατά την εξέταση τέτοιων αιτημάτων, θα πρέπει επίσης να λαμβάνεται υπόψη, η προστασία των θεμελιωδών δικαιωμάτων των φυσικών προσώπων, ιδίως του δικαιώματος στην ιδιωτικότητα και την προστασία των δεδομένων προσωπικού χαρακτήρα.  Η Επιτροπή Κεφαλαιαγοράς, θα μπορεί να εξειδικεύσει μέσω Οδηγίας της τα θέματα πρόσβασης και λειτουργίας του Μητρώου Ρητών Εμπιστευμάτων (Άρθρο 61Γ(13))




	1(1)(γ), 2(δ)
	Κρυπτοπεριουσιακό στοιχείο
	Άρθρο 2 του τροποποιητικού νομοσχεδίου
Άρθρο 2(1) του βασικού νόμου

Παρέχεται ορισμός των κρυπτοπεριουσιακών στοιχείων, στη βάση των προνοιών της Οδηγίας 2018/843 καθώς και των ορισμών και προτύπων της Ειδικής Ομάδας Χρηματοοικονομικής Δράσης – Financial Action Task Force ( FATF).


	
	Νομίμως κυκλοφορούν χρήμα
	Άρθρο 2 του τροποποιητικού νομοσχεδίου
Άρθρο 2(1) του βασικού νόμου

Λόγω αναφορών σε παραστατικό νόμισμα στην Οδηγία 2018/843, κρίθηκε σκόπιμο για σκοπούς πληρότητας και νομικής ασφάλειας, όπως παρασχεθεί σχετικός ορισμός στον νόμο που να συνδέει το παραστατικό νόμισμα με το νομίμως κυκλοφορούν χρήμα

	1(1)(γ), 2(δ)
	Πάροχος υπηρεσιών σε κρυπτοπεριουσιακά στοιχεία (ΠΥΚΣ)
	Άρθρο 2 του τροποποιητικού νομοσχεδίου
Άρθρο 2(1) του βασικού νόμου


Παρέχεται ορισμός των παρόχων υπηρεσιών σε κρυπτοπεριουσιακά στοιχεία στοιχείων, στη βάση των προνοιών της Οδηγίας 2018/843 καθώς και των ορισμών και προτύπων της Ειδικής Ομάδας Χρηματοοικονομικής Δράσης – Financial Action Task Force( FATF).  Ο Ορισμός λαμβάνει επίσης υπόψη το πλαίσιο που θα αναπτυχθεί γύρω από τα κρυπτοπεριουσιακά στοιχεία.


	1(1)(γ) & 2(δ)
	Μεταφορά κρυπτοπεριουσιακών στοιχείων
	Άρθρο 2 του τροποποιητικού νομοσχεδίου
Άρθρο 2(1) του βασικού νόμου

Απαραίτητος ορισμός για την λειτουργία του πλαισίου για τα κρυπτοπεριουσιακά στοιχεία.


	1(1)(γ) & 2(δ)
	Χρηματοοικονομικές Υπηρεσίες σχετικά με τη διανομή, προσφορά και/ή πώληση  κρυπτοπεριουσιακών στοιχείων
	Άρθρο 2 του τροποποιητικού νομοσχεδίου
Άρθρο 2(1) του βασικού νόμου

Απαραίτητος ορισμός για την λειτουργία του πλαισίου για τα κρυπτοπεριουσιακά στοιχεία, στη βάση της ανάλυσης που διενεργήθηκε για το θεσμικό πλαίσιο που θα αναπτυχθεί για τον τομέα.


	1(16)(α)
	Παρεμφερής νομική διευθέτηση
	Άρθρο 2 του τροποποιητικού νομοσχεδίου
Άρθρο 2(1) του βασικού νόμου

Στη βάση της εν λόγω τροποποίησης του άρθρου 31(1) της Οδηγίας 2015/849, τα κράτη μέλη δύνανται να καθορίσουν τις παρεμφερείς νομικές διευθετήσεις οι οποίες έχουν δομή ή λειτουργίες παρεμφερείς των ρητών εμπιστευμάτων.

Όσον αφορά τις παρεμφερείς διευθετήσεις στο εθνικό δίκαιο, αυτές δεν υπάρχουν. Όσο αφορά μορφώματα άλλων κρατών μελών,  αυτά θα καθοριστούν με Έκθεση της Ευρωπαϊκής Επιτροπής στη βάση του εδαφίου 10 του άρθρου 31 της Οδηγίας 2015/849.  Κατά συνέπεια, κρίθηκε σκόπιμο όπως χρησιμοποιηθεί αυτός ο κατάλογος που θα ετοιμαστεί από την Ευρωπαϊκής Επιτροπή για το θέμα, ως ο πλέον αξιόπιστος που θα ετοιμαστεί από τον θεματοφύλακα του ευρωπαϊκού κεκτημένου.


	
	Πρόσωπα που κατέχουν διοικητική θέση
	Άρθρο 2 του τροποποιητικού νομοσχεδίου
Άρθρο 2(1) του βασικού νόμου

Απαραίτητος ορισμός, ο οποίος συνδέεται με τον ορισμό για ανώτερα διοικητικά στελέχη.


	
	Διοικητικό συμβούλιο
	Άρθρο 2 του τροποποιητικού νομοσχεδίου
Άρθρο 2(1) του βασικού νόμου

Απαραίτητος ορισμός, αφού συνδέεται με τον ορισμό για τα πρόσωπα που κατέχουν διοικητική θέση.


	1(1)(γ), 2(δ)
	Δικαιούχος σε ΠΥΚΣ
	Άρθρο 2 του τροποποιητικού νόμου
Άρθρο 2(1) του βασικού νόμου

Απαραίτητος ορισμός που αφορά την ιδιοκτησιακή συμμετοχή σε ΠΥΚΣ, στα πλαίσια καθορισμού του πλαισίου ελέγχου από την Επιτροπή Κεφαλαιαγοράς.



	1(1)(γ), 2(δ)
	Περιουσία
	Άρθρο 2 του τροποποιητικού νομοσχεδίου
Άρθρο 2(1) του βασικού νόμου
Προσθήκη στον ορισμό, όσον αφορά στα κρυπτοπεριουσιακά στοιχεία καθώς και στο ηλεκτρονικό χρήμα.



	
	Ανώτερο διοικητικό στέλεχος
	Άρθρο 2 του τροποποιητικού νομοσχεδίου
Άρθρο 2(1) του βασικού νόμου
 
Αναδιατύπωση του ορισμού χωρίς τροποποίηση επί της ουσίας.  Η αναδιατύπωση καθίσταται αναγκαία για να είναι πιο ξεκάθαρο ότι μπορεί το ανώτερο διοικητικό στέλεχος να είναι και μέλος του ΔΣ αλλά αυτό δεν είναι απαραίτητο.


	1(1)(γ)
	Πάροχοι κρυπτοπεριουσιακών στοιχείων
	Άρθρο 3 του τροποποιητικού νομοσχεδίου
Άρθρο 2Α του βασικού νόμου

Συμπερίληψη των παρόχων κρυπτοπεριουσιακών στοιχείων στις εποπτευόμενες οντότητες από την Επιτροπή Κεφαλαιαγοράς Κύπρου


	
	Πρόσωπα που εμπορεύονται αγαθά, ή παρέχουν υπηρεσίες μη άλλως πως εποπτευόμενες βάσει του παρόντος νόμου
	Άρθρο 3 του τροποποιητικού νόμοσχεδίου
Άρθρο 2Α του βασικού νόμου

Η εν λόγω τροποποίηση στον ορισμό των υπόχρεων οντοτήτων, προκύπτει για συμπερίληψη σε αυτόν «της παροχής υπηρεσιών μη άλλως πως εποπτευόμενες βάσει του παρόντος νόμου» για τους εμπορευόμενους, εφόσον η πληρωμή που καταβάλλεται ή εισπράττεται σε μετρητά αφορά ποσό ίσο ή μεγαλύτερο από δέκα χιλιάδες ευρώ (€10.000).

Η εν λόγω τροποποίηση προκύπτει από εισήγηση του Τμήματος Φορολογίας, αφού ως έχει τώρα ο βασικός νόμος, δεν είναι ξεκάθαρο εάν περιλαμβάνει και υπηρεσίες μη άλλως πως εποπτευόμενες, δημιουργώντας «παράθυρο» για διενέργεια αδικημάτων ξεπλύματος παράνομου χρήματος είτε λόγω φοροδιαφυγής ή άλλως πως.  Το εν λόγω μέτρο, είναι αντίστοιχο και αναλογικό αυτού που αφορά τα αγαθά με εποπτική αρχή το Τμήμα Φορολογίας. 



	
	Ρευστοποιήσιμη περιουσία, προνομιούχα χρέη, απαγορευμένες δωρεές και απαγορευμένες μεταβιβάσεις
	Άρθρο 4 του τροποποιητικού νομοσχεδίου
Άρθρο 13 του βασικού νόμου

Τροποποίηση, στη βάση σύστασης της ΜΟΚΑΣ για καλύτερη λειτουργία του βασικού νόμου



	
	Προσωρινά Διατάγματα
Διάταγμα Δέσμευσης, ακύρωση ή τροποποίησή του και διορισμός παραλήπτη
	Άρθρο 5 του τροποποιητικού νομοσχεδίου 
Άρθρο 14 του βασικού νόμου

Τροποποίηση, στη βάση σύστασης της ΜΟΚΑΣ για καλύτερη λειτουργία του βασικού νόμου



	
	Διορισμός παραλήπτη μετά την έκδοση διατάγματος δήμευσης
	Άρθρο 6 του τροποποιητικού νομοσχεδίου
Άρθρο 17 του βασικού νόμου

Τροποποίηση, στη βάση σύστασης της ΜΟΚΑΣ για καλύτερη λειτουργία του βασικού νόμου



	
	Διάθεση του προϊόντος της ρευστοποίησης περιουσίας
	Άρθρο 7 του τροποποιητικού νομοσχεδίου
Άρθρο 19 του βασικού νόμου

Τροποποίηση, στη βάση σύστασης της ΜΟΚΑΣ για καλύτερη λειτουργία του βασικού νόμου


	1(7)(γ)
	Προπληρωμένες κάρτες
	Άρθρο 20 του τροποποιητικού νομοσχεδίου
Άρθρο 61 του βασικού νόμου

Δεν έχει ασκηθεί η διακριτική ευχέρεια για μη αποδοχή στη Δημοκρατία πληρωμών που πραγματοποιούνται με ανώνυμες προπληρωμένες κάρτες, αφού στη βάση των πλαισίου ελέγχου, οι κίνδυνοι για ξέπλυμα παράνομου χρήματος ή χρηματοδότησης της τρομοκρατίας κρίνονται ως μικροί και διαχειρίσιμοι.


	
	Διάταγμα εξωτερικού 
	Άρθρο 8 του τροποποιητικού νομοσχεδίου
Άρθρο 39 του βασικού νόμου

Τροποποίηση, στη βάση σύστασης της ΜΟΚΑΣ για καλύτερη λειτουργία του βασικού νόμου.



	
	Συνεργασία με κράτη μέλη
	Άρθρο 9 του τροποποιητικού νομοσχεδίου
Άρθρο 43Α του βασικού νόμου

Τροποποίηση, στη βάση σύστασης της ΜΟΚΑΣ για καλύτερη λειτουργία του βασικού νόμου.


	
	Απόφαση δέσμευσης ή απόφαση δήμευσης συνέπεια εγγραφής
	Άρθρο 10 του τροποποιητικού νομοσχεδίου
Άρθρο 43ΙΑ του βασικού νόμου

Τροποποίηση, στη βάση σύστασης της ΜΟΚΑΣ για καλύτερη λειτουργία του βασικού νόμου.


	
	Μέλη Συμβουλευτικής Αρχής
	Άρθρο 13 του τροποποιητικού νομοσχεδίου
Άρθρο 56 του βασικού νόμου

Προσθήκη Υπουργείου Εσωτερικών στην Συμβουλευτική Αρχή, λόγω σημασίας και αρμοδιότητας σε θέματα μη κυβερνητικών οργανώσεων (σωματεία και ιδρύματα), τήρησης μητρώου για αυτά καθώς και για θέματα κυπριακού προγράμματος επενδύσεων και αρμοδιότητας σε θέματα ανάπτυξης γης.   


	
	Οδηγίες, κατευθυντήριες γραμμές και εγκυκλίοι
	Άρθρο 15 του τροποιητικού νομοσχεδίου
Άρθρο 58 του βασικού νόμου

Προσθήκη πρόνοιας για ενημέρωση των εργοδοτουμένων των υπόχρεων οντοτήτων, πέραν των Οδηγιών των εποπτικών αρχών και των κατευθυντήριων γραμμών και εγκυκλίων που εκδίδει η αρμόδια Εποπτική Αρχή.


	1(γ)
	Προσθήκη αρμοδιοτήτων σε εποπτικές αρχές
	Άρθρο 17 του τροποποιητικού νομοσχεδίου
Άρθρο 59 του βασικού νόμου,

Προσθήκη προνοιών όπου η Επιτροπή Κεφαλαιαγοράς Κύπρου, καθίσταται η εποπτική αρχή για την αδειοδότηση των παρόχων κρυπτοπεριουσιακών στοιχείων.

Καθορισμός του Εφόρου Φορολογίας ως εποπτική αρχή για τα πρόσωπα που εμπορεύονται ή ενεργούν ως μεσάζοντες στο εμπόριο έργων τέχνης, όταν η αξία της συναλλαγής ανέρχεται σε δέκα χιλιάδες ευρώ (€10.000) ή περισσότερα. Αυτό συνάδει με την υφιστάμενη πρόνοια όπου ο Έφορος Φορολογίας, είναι η εποπτική αρχή για εμπορευόμενους για εμπορευόμενους που λαμβάνουν μετρητά πέραν των €10.000 σε μια συναλλαγή.

Ο Έφορος Φορολογίας, καθίσταται και εποπτική αρχή για εμπορευόμενους υπηρεσιών, μη άλλως πως εποπτευόμενων, με βάση τον βασικό νόμο, που λαμβάνουν μετρητά πέραν των €10.000 σε μια συναλλαγή για αυτές τους  υπηρεσίες.


Τμήμα Τελωνείων καθίσταται εποπτική αρχή σε σχέση με τα πρόσωπα που αποθηκεύουν, εμπορεύονται ή ενεργούν ως μεσάζοντες στο εμπόριο έργων τέχνης, όταν αυτό πραγματοποιείται από ελεύθερους λιμένες, όταν η αξία της συναλλαγής ανέρχεται σε δέκα χιλιάδες ευρώ  ή περισσότερα


	1(15) & 1(16)
	Καθορισμός Τήρησης Μητρώων τελικών δικαιούχων νομικών οντοτήτων και ρητών εμπιστευμάτων
	Άρθρο 17 του τροποποιητικού νομοσχεδίου
Άρθρο 59Α(1) του βασικού νόμου

59Α1(α) Καθορισμός στον βασικό νόμο, ως οι πολιτικές αποφάσεις και τρέχουσες διαδικασίες, των Αρχών Τήρησης του μητρώου τελικών δικαιούχων εταιρειών και λοιπών νομικών οντοτήτων, καθώς και εμπιστευμάτων και παρεμφερών νομικών διευθετήσεων.

Αυτές είναι ο Έφορος Εταιρειών και Επίσημος Παραλήπτης για τις εταιρείες και άλλες νομικές οντότητες τις οποίες εγγράφει.

Ο Γενικός Έφορος Σωματείων και Ιδρυμάτων για τα Ιδρύματα, Σωματεία, Ομοσπονδία, Ένωση που εγγράφει 

Η Επιτροπή Κεφαλαιαγοράς για το μητρώο ρητών εμπιστευμάτων και παρεμφερών νομικών διευθετήσεων
  
59(1Α)(β) Διατάξεις που αφορούν τις εξουσίες της Επιτροπής Κεφαλαιαγοράς για την αποτελεσματική τήρηση του μητρώου επικαιροποιημένου, ως οι πρόνοιες της Οδηγίας, τις οποίες η Επιτροπή Κεφαλαιαγοράς κρίνει ότι χρειάζεται, στη βάση των εμπειριών της με εποπτευόμενες οντότητες.

	1(37)
	Ανταλλαγή πληροφοριών εποπτικών αρχών με αντίστοιχες τρίτων χωρών
	Άρθρο 18 του τροποποιητικού νόμου
Άρθρο 59Α(5) του βασικού νόμου
Άρθρο 59Α(8) του βασικού νόμου

59Α(5) Ασκήθηκε η διακριτική ευχέρεια για  δυνατότητα ανταλλαγής εμπιστευτικών πληροφοριών των εποπτικών αρχών που εποπτεύουν πιστωτικά ιδρύματα και χρηματοοικονομικούς οργανισμούς, με αρμόδιες αρχές τρίτων χωρών, αφού τέτοια ανάγκη υφίσταται για σκοπούς δημόσιου συμφέροντος και διεθνούς συνεργασίας 

59Α(8) Ασκήθηκε η διακριτική ευχέρεια για γνωστοποίηση  ορισμένων  πληροφοριών  για την εποπτεία  πιστωτικών ιδρυμάτων από την Κεντρική Τράπεζα, όσον αφορά τη συμμόρφωση προς τον παρόντα Νόμο, προς κοινοβουλευτικές  εξεταστικές επιτροπές,  εθνικά ελεγκτικά  συνέδρια και άλλες οντότητες των κρατών μελών που αναλαμβάνουν  τη διενέργεια  ερευνών, αφού τέτοιο κρίνεται σκόπιμο για την αποτελεσματική διαβίβαση των πληροφοριών και για σκοπούς δημόσιου συμφέροντος.


	
	Περιπτώσεις άσκησης δέουσας επιμέλειας και προσδιορισμού ταυτότητας
	Άρθρο 18 του τροποποιητικού νόμου
Άρθρο 60(ζ) του βασικού νόμου

Προσθήκη για τους πάροχους υπηρεσιών κρυπτοπεριουσιακών στοιχείων, σε περιπτώσεις διενέργειας μεμονωμένων συναλλαγών.  Η εν λόγω πρόνοια πηγάζει υποχρέωση τήρησης των διεθνών προτύπων της FATF.


	1(15)(γ)
1(15)(δ)
1(15)(ζ)
	Δημιουργία μητρώου πραγματικών δικαιούχων εταιρειών και άλλων νομικών οντοτήτων
	Άρθρο 21 του τροποποιητικού νόμου
Άρθρο 61Α του βασικού νόμου
 
(6)(γ)Όσον αφορά την πρόσβαση στο μητρώο από μέλη του ευρύτερου κοινού, δεν έχει ασκηθεί η διακριτική ευχέρεια για πρόσβαση σε περισσότερα στοιχεία από την πρόσβαση στο όνομα, στο μήνα και στο έτος γέννησης, στην υπηκοότητα και στη χώρα διαμονής του πραγματικού δικαιούχου, καθώς επίσης στο είδος και την έκταση των δικαιωμάτων που κατέχει.

Αυτό γιατί, πρόσβαση σε πρόσθετα στοιχεία, όπως αριθμό ταυτότητας η ακριβή ημερομηνία γέννησης, δυνατό να μην εξυπηρετούν κάποιον ιδιαίτερο λόγο, ενώ ταυτόχρονο θα παρείχαν πρόσβαση σε πρόσθετα δεδομένα προσωπικού χαρακτήρα ατόμων χωρίς επαρκή αιτιολόγηση.

6(δ) Έχει ασκηθεί η διακριτική ευχέρεια για πρόσβαση στο μητρώο κατόπιν ηλεκτρονικής εγγραφής και καταβολής τέλους, το οποίο δεν πρέπει να υπερβαίνει τα διοικητικά έξοδα της διάθεσης των πληροφοριών, συμπεριλαμβανομένων των δαπανών της συντήρησης και της ανάπτυξης του μητρώου.  Η εν λόγω διακριτική ευχέρεια, έχει ασκηθεί για σκοπούς κάλυψης του κόστους αυτής της υπηρεσίας από τους χρήστες της, καθώς και για σκοπούς προσδιορισμού κάθε πρόσωπο που ζητεί πληροφορίες από το μητρώο, όπως καταγράφεται στο προοίμιο (παράγραφος 36 της Οδηγίας  2018/843.)

9(α)  Όσον αφορά τη διαδικασία εξαιρέσεων για πρόσβαση από υπόχρεες οντότητες και το ευρύ κοινό στα στοιχεία του μητρώου και ειδικότερο την πρόνοια για δικαιώματα σε διοικητική επανεξέταση, της απόφασης εξαίρεσης και σε αποτελεσματική δικαστική προσφυγή, έχει υιοθετηθεί η διαδικασία που απαντάται στο εθνικό δίκαιο σε άλλες νομοθεσία. Συγκεκριμένα, στον «περί Αλλοδαπών και Μεταναστεύσεως Νόμο (ΚΕΦ.105), όπου το θέμα παραπέμπεται στον αρμόδιο Υπουργό.

10(α-η) Για σκοπούς διασφάλισης της ακρίβειας των στοιχείων των τελικών δικαιούχων των νομικών προσώπων καθώς και της ενημέρωσης, του εν λόγω μητρώου από αρμόδια πρόσωπα, έχουν περιληφθεί διατάξεις για τα νομικά πρόσωπο και αξιωματούχους τους για κατάλληλη ενημέρωση του μητρώου. 

Μέσα σε αυτές, περιλαμβάνονται και διατάξεις για επιβολή χρηματικής επιβάρυνσης για παράληψη ή αμέλεια υποβολής στοιχείων ενώ η υποβολή ψευδών στοιχείων αποτελεί αδίκημα που επισύρει πρόστιμο μέχρι €100.000 ή ποινή φυλάκισης μέχρι ένα χρόνο ή αμφότερες τις ποινές.  Για σκοπούς διασφάλισης της τήρησης της νομοθεσίας, έχουμε ανατρέξει και σε σχετικούς κανονισμούς κράτους μέλους (Ιρλανδίας) λόγω της χρήσης κοινού δικαίου (common law), αλλά και λόγω της χρήσης του Ιρλανδικού μοντέλου από το Τμήμα του Εφόρου Εταιρειών και Επίσημου Παραλήπτη

 


(11) Έχει ασκηθεί η διακριτική ευχέρεια, για διάθεση των στοιχείων των πραγματικών δικαιούχων εταιριών ή άλλων νομικών οντοτήτων μέσω των εθνικών μητρώων ή μέσω του συστήματος διασύνδεσης των μητρώων, μέχρι δέκα έτη μετά τη διαγραφή της εταιρικής ή άλλης νομικής οντότητας από το μητρώο.  Αυτό κρίθηκε ως σκόπιμο, αφού στη βάση εμπειρίας για νομικές διαδικασίες, υπάρχουν περιπτώσεις όπου καθίσταται αναγκαίο να ανατρέξουν οι αρχές στο ιδιοκτησιακό καθεστώς  νομικών οντοτήτων, αρκετά χρόνια μετά  την διάλυση των οντοτήτων αυτών.

Τέτοια αντιμετώπιση απαντάται και στην περίπτωση των Ιρλανδικών Κανονισμών για το θέμα (Κανονισμός 21)



	1(15)(γ)
1(15)(δ)
1(15)(ζ)
	
	Άρθρο 22 του τροποποιητικού νόμου
Άρθρο 61B του βασικού νόμου

Οι αντίστοιχες πιο πάνω διατάξεις, εφαρμόστηκαν και για την περίπτωση τήρησης στοιχείων και μητρώου άλλων νομικών οντοτήτων που εγγράφονται και τηρούνται στο μητρώο νομικών οντοτήτων, για οντότητες που εγγράφονται στο Υπουργείο Εσωτερικών όπως Ιδρύματα, Σωματεία, Ομοσπονδία, Ένωσης με την έννοια που δίδεται σε αυτά στον περί Σωματείων και Ιδρυμάτων και για Άλλων Συναφή Θεμάτων Νόμο.


	1(16)(α)(γ)
(δ)(ε)(στ)
(ι)
	
	Άρθρο 23 του τροποιητικού νομοσχεδίου
Άρθρο 61Γ του βασικού νόμου

Στη βάση ανάλυσης και ειλημμένης πολιτικής απόφασης, καταγράφεται στο νομοσχέδιο ότι το Μητρώο Ρητών Εμπιστευμάτων και Παρεμφερών Νομικών Διευθετήσεων για τους πραγματικούς δικαιούχους των οντοτήτων αυτών, θα τηρείται από την Επιτροπή Κεφαλαιαγοράς.

61Γ(12)Όσον αφορά την πρόσβαση σε αυτό, χωρίς περιορισμό, αυτή παρέχεται στις εποπτικές αρχές καθώς και στις διωκτικές αρχές, ήτοι στη ΜΟΚΑΣ, Τμήμα Τελωνείων, στο Τμήμα Φορολογίας και στην Αστυνομία.

Πρόσθετα δίδεται πρόσβαση σε συγκεκριμένες πληροφορίες που καθορίζονται στην Οδηγία (στο όνομα, τον μήνα και το έτος γέννησης, και τη χώρα διαμονής και την υπηκοότητα του πραγματικού δικαιούχου, καθώς επίσης και στο είδος και την έκταση των δικαιωμάτων που κατέχει) σε υπόχρεες οντότητες στα πλαίσια διενέργειας δέουσας επιμέλειας ως προς τον πελάτη τους καθώς και σε άτομα με έννομο συμφέρον, οι αρχές του οποίου αναλύονται στο ορισμό που δίδονται στο άρθρο 2 του βασικού νόμου. 

Δεν έχει ασκηθεί η διακριτική ευχέρεια για πρόσβαση των ατόμων με έννομο συμφέρον ή υπόχρεων οντοτήτων σε πρόσθετα στοιχεία, αφού τέτοια πρόσβαση δυνατό να μην ήταν αναλογική και να ήταν σε διάσταση με τις πρόνοιες του Γενικού Κανονισμού για τη Προστασία Δεδομένων (ΓΚΠΔ).

Έχει ασκηθεί η διακριτική ευχέρεια (άρθρο 61Γ(14)) για πρόσβαση στο μητρώο με καταβολή τέλους, το οποίο δεν πρέπει να υπερβαίνει τα διοικητικά έξοδα της διάθεσης των πληροφοριών, συμπεριλαμβανομένων των δαπανών της συντήρησης και της ανάπτυξης του μητρώου.  Η εν λόγω διακριτική ευχέρεια, έχει ασκηθεί για σκοπούς κάλυψης του κόστους αυτής της υπηρεσίας από τους χρήστες της καθώς και για σκοπούς προσδιορισμού κάθε πρόσωπο που ζητεί πληροφορίες από το μητρώο, όπως καταγράφεται στο προοίμιο (παράγραφος 36 της Οδηγίας  2018/843).

Έχει επίσης ασκηθεί η διακριτική ευχέρεια, για διάθεση των στοιχείων των πραγματικών δικαιούχων ρητών εμπιστευμάτων και άλλων παρεμφερών νομικών διευθετήσεων μέσω του εθνικού μητρώου ή μέσω του συστήματος διασύνδεσης των μητρώων, μέχρι δέκα έτη μετά τη διαγραφή τους.  Αυτό κρίθηκε ως σκόπιμο, αφού στη βάση εμπειρίας για νομικές διαδικασίες, υπάρχουν περιπτώσεις όπου καθίσταται αναγκαίο να ανατρέξουν οι αρχές στο ιδιοκτησιακό καθεστώς  εμπιστευμάτων, αρκετά χρόνια μετά  την διάλυση των οντοτήτων αυτών.

Για σκοπούς αποτελεσματικής επιβολής της νομοθεσίας, το άρθρο αυτό προβλέπει και σχετικές διατάξεις που αφορούν την έγκριση ή απόρριψη αίτησης για εγγραφή εμπιστεύματος και χρηματική επιβάρυνση για παράλειψη υποβολής στοιχείων.

Πρόσθετες διατάξεις για διάπραξη αδικημάτων που αφορούν την υποβολή ψευδών στοιχείων προς την Επιτροπή Κεφαλαιαγοράς, καταγράφονται στο άρθρο 1Α(β) του βασικού υπό διαμόρφωση νόμου


	1(19)
	Μητρώο Τραπεζικών Λογαριασμών
	Άρθρο 23 του τροποποιητικού νομοσχεδίου
Άρθρο 61Δ του βασικού νόμου

Το εν λόγω μητρώο, θα τηρείται από την Κεντρική Τράπεζα Κύπρου.  Πρόσβαση σε αυτό θα παρέχεται μόνο στην ΜΟΚΑΣ καθώς και στην Αστυνομία, στη βάση των διατάξεων της Οδηγίας 2018/843 καθώς και στη βάση άλλης Ευρωπαϊκής Πράξης, για το θέμα της πρόσβασης της Αστυνομίας.

Έχει ασκηθεί η διακριτική ευχέρεια της Οδηγίας, για δυνατότητα απαίτησης από την Κεντρική Τράπεζα και πρόσθετων πληροφοριών οι οποίες θεωρούνται ζωτικής σημασίας για την ίδια, την ΜΟΚΑΣ και την Αστυνομία για την εκπλήρωση των υποχρεώσεων τους βάσει του παρόντος Νόμου.

Οι λοιπές διατάξεις του εν λόγω άρθρου, περιλήφθηκαν για σκοπούς αποτελεσματικής λειτουργίας του μητρώου.



	1(19)
	Μητρώο Παρόχων Κρυπτοπεριουσιακών στοιχε
	Άρθρο 23 τροποποιητικού νομοσχεδίου
Άρθρο 61Ε του βασικού νόμου

Στη βάση των διατάξεων της Οδηγίας, το άρθρο 61Ε προβλέπει για την δημιουργία από την Επιτροπή Κεφαλαιαγοράς, Μητρώου Παρόχων Υπηρεσιών σε Κρυπτοπεριουσιακά Στοιχεία.

Οι διατάξεις του άρθρου αυτού, αφορούν την εύρυθμη λειτουργία του μητρώου από την Επιτροπή Κεφαλαιαγοράς.

Οι πρόνοιες του άρθρου αυτού, τίθενται σε ισχύ με Απόφαση Υπουργικού Συμβουλίου, αφού θα πρέπει πρώτα να ολοκληρωθεί εθνική αξιολόγηση κινδύνων για την εισαγωγή κρυπτοπεριουσιακών στοιχείων και παρόχων τους στη Δημοκρατία, με βάση τα πρότυπα της FATF (άρθρο 36 του τροποποιητικού νόμου, άρθρο 76 του βασικού νόμου).

	1(20)
	Πρόσβαση σε μητρώα ακίνητης ιδιοκτησίας
	Άρθρο 23 του τροποποιητικού νόμου
Άρθρο 61ΣΤ του βασικού νόμου

 Με βάση την πρόνοια της Οδηγίας 2018/843 αλλά και εισήγηση πολιτικής η πρόσβαση σε μητρώα ακίνητης ιδιοκτησίας θα έχουν μόνο η ΜΟΚΑΣ και διωκτικές αρχές (Αστυνομία, Τμήμα Τελωνείων), στα πλαίσια διερεύνησης ποινικών αδικημάτων.

Κρίθηκε σκόπιμο όπως τέτοια πρόσβαση δοθεί μόνο στη ΜΟΚΑΣ και σε διωκτικές αρχές, ως αναλογικό μέτρο που συνάδει και με τη φύση των εργασιών και αναγκών τους.
 

	
	Εφαρμογή μέτρων δέουσας επιμέλειας
	Άρθρο 25 του τροποιητικού νόμου
Άρθρο 63(6) του βασικού νόμου

Η προτεινόμενη τροποποίηση, πηγάζει από προτροπή της Έκθεσης της MONEYVAL για την Κύπρο, όπου εισάγεται η διευκρινιστική πρόνοια που προβλέπει για την διενέργεια μέτρων δέουσας επιμέλειας, όχι μόνο για νέους πελάτες αλλά και για παλαιούς, όταν οι συνθήκες το επιβάλλουν


	1(11)
	Αυξημένα μέτρα δέουσας επιμέλειας
	Άρθρο 26 του τροποποιητικού νομοσχεδίου
Άρθρο 64 του βασικού νόμου

Δεν έχει ασκηθεί η διακριτική ευχέρεια που προβλέπεται στην Οδηγία 2018/843, για τις υπόχρεες οντότητες να εξασφαλίζουν, κατά περίπτωση, η πρώτη πληρωμή να πραγματοποιείται μέσω λογαριασμού στο όνομα του πελάτη σε πιστωτικό ίδρυμα που εφαρμόζει αντίστοιχα με την Ευρωπαϊκή Οδηγία πρότυπα.   Η εν λόγω πρόνοια κρίθηκε ιδιαίτερα περιοριστική. 


	
	Εισαγωγή νέων τεχνολογιών
	Άρθρο 27 του τροποποιητικού νομοσχεδίου
Άρθρο 66(3) του βασικού νόμου

Η εν λόγω προσθήκη, πηγάζει από σύσταση της Έκθεσης της MONEYVAL, αναφορικά με την υιοθέτηση των διεθνών προτύπων που προβλέπου ότι, οι υπόχρεες οντότητες οφείλουν να λαμβάνουν κατάλληλα μέτρα προκειμένου να εντοπίζουν και να εκτιμούν τους κινδύνους νομιμοποίησης εσόδων από παράνομες δραστηριότητες και χρηματοδότησης της τρομοκρατίας πριν την προώθηση οποιασδήποτε νέας τεχνολογίας, υπηρεσίας ή προϊόντος τους.


	
	Εκτέλεση από τρίτα πρόσωπα
	Άρθρο 28 του τροποποιητικού νόμου
Άρθρο 67 του βασικού νόμου

Το άρθρο 67 του βασικού νόμου, τροποποιείται μετά από εισήγηση της Κεντρικής Τράπεζας Κύπρου, έτσι ώστε οι υπόχρεες οντότητες να μπορούν να βασιστούν και σε τρίτα πρόσωπα που δραστηριοποιούνται σε χώρες του Ευρωπαϊκού Οικονομικού Χώρου, ο οποίος περιλαμβάνει τα κράτη μέλη καθώς και τη Νορβηγία, την Ισλανδία και το Λιχτενστάιν.  Η εν λόγω τροποποίηση κρίθηκε ως δόκιμη, αφού αυτά τα κράτη μεταφέρουν την Ευρωπαϊκή νομοθεσία στο εθνικό τους δίκαιο.
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1. Introduction 


1.1 On 24 January 2020 HM Revenue & Customs (HMRC) and HM Treasury published 


a technical consultation “Fifth Money Laundering Directive and Trust Registration 


Service”. The consultation outlined how the government intended to implement 


changes to the Trust Registration Service (“TRS”) as required by the Fifth Money 


Laundering Directive (“5MLD” or “the Directive”). The government sought views 


and evidence on the extension of TRS including the draft legislation and proposals 


on the types of trusts that will be required to register, on processes for data 


collection and sharing, and on penalties. This document summarises the main 


responses received, the government’s response and next steps. 


Background 


1.2 HM Treasury held a consultation on the transposition of 5MLD which closed on 10 


June 2019. The consultation response was published on 23 January 2020. That 


consultation and response - “Transposition of the Fifth Money Laundering 


Directive” - confirmed that there would be a technical consultation on the expansion 


of TRS. 


 


1.3 The amendments to the Money Laundering and Terrorist Financing (Information on 


the Payer) Regulations 2017 implementing 5MLD came into force on 10 January 


2020. However, so as to allow for this technical consultation to take place, this did 


not include changes to the registration of beneficial ownership information for 


trusts. 


 


1.4 The technical consultation on TRS ran from 24 January 2020 to 21 February 2020. 


This consultation provided information and sought views on how the Directive was 


to be transposed and on how certain processes could work for the expanded TRS.  


Overview of consultation responses 


1.5 The consultation received 124 written responses from a range of different 


stakeholders including professional firms, representative bodies, charities and civil 


society groups. HMRC officials also took part in 15 face-to-face and digital 


meetings during the consultation period with representatives from across the UK. 


 


1.6 The government is grateful to all the organisations and individuals who took the 


time to respond to this consultation. 


 


  







 


4 
 


2. Responses 


Responses to Chapter 3 - What information is required 


2.1 Chapter 3 of the consultation considered the information required at registration, 


set out who is required to register, what information will be collected and the 


deadlines and penalties for non-compliance.  


  


 


 


Question: Who is required to register 
 


Question 1 – Are there other express trusts that should be out of 
scope? Please provide examples and evidence of why they meet 
the criteria of being low risk for money laundering and terrorist 
financing purposes or supervised elsewhere. 
 


 


2.2 100 out of the 124 respondents responded to this question.  


 


2.3 A significant majority of respondents agreed with the list of trusts that were 


proposed to be out of scope of registration, due to the low risk of those trusts being 


used for either money laundering and terrorist financing, for example because 


those trusts are already supervised elsewhere. 


 


2.4 A majority of respondents gave examples of other types of trusts that they consider 


should also be out of scope of registration even though often described as 


“express” trusts. Other types of trusts proposed for exclusion included:  


 


• Bare trusts – 42 respondents stated that bare trusts should be excluded on 


the grounds that there is no substantial difference between holding assets 


using a bare trust and the direct ownership of assets by an individual.  


Respondents also noted that bare trusts are commonly used to invest for the 


absolute benefit of a minor or disabled beneficiary.  Respondents took the 


view that such trusts present a very low risk of money laundering. 


• Commercial trusts – 31 respondents proposed that trusts used to support 


commercial transactions should not be required to register.  These are often 


short-term bare trusts used to protect the rights of parties and would be dealt 


with through contractual provisions and statute in civil law jurisdictions. 


• Insurance trusts – 20 respondents asked for confirmation that the exemption 


for life insurance policies would also cover group policies, and policies that 


paid out for critical illness or to pay healthcare costs. 


• De minimis limit and pilot trusts – 28 respondents proposed that pilot trusts 


should be excluded. Many of these trusts are settled with a nominal sum 


(such as £10) and are not intended to receive more substantive funds until 
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after the settlor’s death. There were suggestions from 13 respondents to have 


a de minimis threshold to remove the requirement for these trusts to register 


until they receive a substantial amount of assets. 


• Will trusts – 17 respondents stated that it would be sensible to exclude trusts 


arising after a death such as simple will trusts, trusts for bereaved minors, 18-


25 trusts and immediate post-death interest trusts. Respondents set out that 


these trusts only arise in very prescribed circumstances and therefore should 


be out of scope. 


• Employee Ownership Trusts / Employee Benefit Trusts / Share Incentive 


Plans – 15 respondents asked for clarity on which types of employee trust 


were exempt or considered that all of these categories should be excluded as 


they are linked to employment and have restrictions on use set down in 


statute.   


• Charitable trusts – 13 respondents welcomed the proposal to exclude 


charitable trusts on the grounds that they are regulated elsewhere. However, 


it was noted that under the draft regulations charities in England and Wales 


with an income of under £5,000, as well as charities in Northern Ireland that 


are waiting to register with the Charity Commission for Northern Ireland 


(CCNI) would need to register on TRS, because they are not currently 


registered by the relevant body. Respondents suggested that as these trusts 


still follow the relevant charity guidance and procedures, they should be 


excluded from registration on TRS.  


• Pension trusts – 13 respondents stated that although there is a carve-out for 


registered pension schemes and for trusts holding life policies, there are 


some pension trusts that would still need to register. These include where a 


trust is established to hold a lump sum death benefit for minors and group life 


policies. It was stated as these are regulated elsewhere and are used for 


specific purposes, they should not need to register on TRS.  


 


2.5 A number of responses suggested that there should be exemptions from the 


requirement to register based on the type of asset held by the trustees. Different 


respondents suggested different assets, but in general the responses suggested 


that trusts holding non-cash assets such as insurance products, property or debts 


should not be required to register. 


 


2.6 A small number of respondents expressed the view that that the government was 


proposing too many exemptions from registration. These respondents felt that all 


express trusts that have a settlor, trustee or beneficiaries residing in the UK should 


be required to register.  


 


2.7 27 responses were received regarding the requirement for non-EEA trusts to 


register on TRS when entering a ‘business relationship’ with a UK obliged entity. 


Respondents requested clarification on the ‘element of duration’ requirement, on 


when a business relationship is deemed to commence and on what constitutes a 


‘new’ relationship. 
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2.8 Representatives responding on behalf of UK businesses suggested that the 


interpretation of the requirements to register when entering into a ‘business 


relationship’ proposed in the technical consultation went further than the Directive 


required and would have negative consequences for the UK financial sector due to 


the requirement for non-EEA trusts that use UK based advisers to register on TRS.  


 


2.9 These respondents were concerned that the proposals would discourage trustees 


of non-EEA trusts from using UK-based advisers, due to the additional costs of 


complying with TRS and the potential loss of confidentiality as a result of 


registration. Respondents felt that it was likely that those trustees would use 


services outside the UK as a result. 


 


2.10 It was suggested that the government should not require trusts to register if their 


only connection to the UK is through a service provider such as an investment 


manager, lawyer or accountant.  


 


Government response 


 


2.11 The government has considered the views put forward by respondents and 


recognises that, in some areas, there is good justification for expanding the 


categories of trusts that are not required to register on the basis that they are 


regulated elsewhere or that for other reasons the inherent risk of the trust being 


used for money laundering and/or terrorist financing is low.   


 


2.12 The government has taken respondents’ views into consideration when 


determining which trusts will be exempt from registration. Further details of the 


parameters of these exemptions can be found in the legislation and will be covered 


in the forthcoming guidance. In general, the following types of trusts will be exempt 


from registration on TRS: 


 


• Trusts imposed by statute, where these do not result from the clear 


intention of the settlor. For example, the statutory trust arising on intestacy 


• UK registered pension trusts 


• Charitable trusts regulated in the UK 


• Pure protection life insurance policies and those paying out on critical 


illness or disablement, including group policies 


• Trusts used by government and other UK public authorities 


• Trusts for vulnerable beneficiaries or bereaved minors 


• Personal injury trusts 


• Save as you earn schemes and share incentive plans 


• Maintenance fund trusts 


• Certain trusts incidental to commercial transactions 


• Certain trusts used as part of financial markets infrastructure 


• Authorised unit trusts 
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• Co-ownership trusts, where the trustees and beneficiaries are the same 


persons 


• Will trusts created on death that only receive assets from the estate and 


trusts that only receive death benefits from a life insurance policy and are 


wound up within 2 years of death 


• Existing trusts holding assets valued at less than £100 unless or until further 


assets are added 


 


2.13 The government recognises the concerns of the trust sector regarding the scope of 


registration where a ‘business relationship’ is entered into and the effect this could 


have on the registration of non-UK trusts.  


 


2.14 For TRS ‘business relationship’ means a business, professional or commercial 


relationship that arises out of the professional activities of the obliged entity and 


that is expected, at the time the relationship is established, to endure for a period of 


time – in the government’s view, at least 12 months.  


 


2.15 The government has opted to take a measured approach and will only require non-


UK trusts to register on entering a business relationship with a UK obliged entity if 


the trust has at least one UK resident trustee. This means that non-UK trusts will 


not be required to register if their only link to the UK is through a business 


relationship with a UK based adviser. 


 


2.16 To correspond with changes planned to be introduced under the Registration of 


Overseas Entities Bill, any non-UK trust that acquires land or property in the UK will 


be required to register. These trusts will be on the register but will not be subject to 


the third-party data sharing provisions unless they are required to register under 


one of the other categories. 


 


  


 


Question: Who is required to register 
 


Question 2 – Do the proposed definitions and descriptions give 
enough clarity on those trusts not required to register? What 
additional areas would you expect to see covered in guidance?  


 


 


2.17 84 out of the 124 respondents responded to this question. 


 


2.18 Some respondents agreed that the draft legislation and definitions gave sufficient 


clarity on those trusts that are not required to register.  


 


2.19 However, a greater number of respondents felt that although the material provided 


was a reasonable starting point, further information would be required to ensure 


that trustees and agents would be able to identify with confidence whether any 


given trust is obliged to register or not.  
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2.20 Respondents asked for guidance to be published that clearly explains which trusts 


do and do not have to register, including both high-level guidance that can be 


understood by the general public as well as more comprehensive and technical 


guidance that can be used by professional advisers who specialise in trust issues.  


 


Government response 


 


2.21 The government acknowledges that trustees, professionals and other stakeholders 


will need clarity on the registration requirements of the trusts they are responsible 


for. The legislation lists the types of trusts that will be exempt from registration, and 


the government will be providing detailed guidance to assist in the registration 


process in advance of the point at which the register is ready for use. 


 


 


 


Question: Deadlines for registration and data retention 
 


Question 3 – Do the proposed registration deadlines and 
penalty regime have any unintended consequences that would 
lead to unfair outcomes for specific groups? 
 


 


2.22 60 out of the 124 respondents responded to this question.  


 


2.23 A range of views was received regarding whether the proposed registration 


deadlines gave trustees sufficient time to register. Respondents generally agreed 


that the registration deadline of 10 March 2022 for existing trusts was reasonable 


given the length of time trusts have to register, though some respondents were 


concerned that large firms may struggle to process and register the large number 


of trusts they act for in advance of this date. Two respondents stated that all trusts 


in existence at 10 March 2020 should be given 4 years to register.  


 


2.24 A number of respondents expressed concern with the requirement to register a 


new trust or update information within 30 days of the trust being set up or the 


trustees becoming aware of the change in information. These respondents said 


that it would be difficult for trustees of smaller trusts without professional advisers 


to comply, and a longer period of time should be given. Suggestions ranged from 


60 days to 6 months. 


 


2.25 As a specific example, respondents stated that it is not realistic to require trustees 


of trusts created under a will to register within 30 days of being set up, as in most 


cases the administration of the estate operates over a much longer timescale. 
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2.26 Respondents expressed general agreement with the broad principles underpinning 


the proposed penalty regime and welcomed the proposed approach towards 


failures to register and update information.  


 


2.27 Respondents felt that this approach to penalties was appropriate as existing 


sanctions can already be imposed in circumstances where trustees are found to be 


involved in money laundering or terrorist financing, such as penalties under the 


Money Laundering (Information on the Payer) Regulations 2017 and criminal 


sanctions under the Proceeds of Crime Act 2002.  


 


2.28 A number of respondents stated that many trustees will be unaware of their 


obligations to register and update TRS and that this lack of awareness may 


undermine the legitimacy of any penalty regime. To address this, respondents 


suggested that the government should undertake a publicity campaign to raise 


awareness of the new requirements imposed on trustees and the penalties for 


failure to comply. 


 


2.29 Three respondents felt that the proposed penalties are set at too low a level to 


provide an effective deterrent and as such do not meet the requirements of 5MLD 


to have effective, persuasive and proportionate penalties for non-compliance. It 


was suggested that this would result in widespread non-compliance and lead to 


inaccurate and incomplete information being held on the register.   


 


2.30 A number of respondents stated that more information was required on the 


proposed penalty regime before they would be able to respond effectively to this 


question. Respondents requested clarity on who would be held liable for any 


penalty charged – whether this would be the trust, trustee or agent assigned to 


manage the tax affairs of the trust. Some respondents asked for clarity on who will 


decide whether a failure was deliberate, and what criteria will be used to ensure 


that this is determined fairly. 


 


Government response 


 


2.31 The government believes that the registration deadline of 10 March 2022 will be 


sufficient to allow existing trusts to register, or update their records if they have 


already registered on TRS. The government also believes that the 30-day deadline 


for new registrations and updating of information is sufficient and is comparable 


with reporting deadlines imposed on companies for reporting details of “People with 


Significant Control” to Companies House.  


 


2.32 However, the government agrees that it would not be appropriate to require trusts 


created by will to be registered within 30 days of the date of death. The 


government has decided that these trusts will not be required to register on TRS 


provided that they only receive assets from the deceased’s estate and are wound 


up within two years of death.  
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2.33 The government recognises the need for effective and proportionate penalties for 


failures to register and keep information up to date on TRS, whilst also 


understanding that any penalty regime needs to reflect the extensive use of trusts 


throughout the UK and the fact that initially many lay trustees may not be aware of 


their obligations regarding TRS. The government is considering how best to raise 


awareness of TRS and of the obligations on trustees to register and keep 


information up to date.  


 


2.34 The government intends to proceed with the proposed penalty regime as outlined 


in the consultation document.  


 


2.35 The government notes the concern of some respondents that this approach may 


not provide an effective deterrent for those who are determined not to comply. The 


government is considering the penalty regime where trustees’ failure to meet the 


requirements is due to deliberate behaviour. The amount of this penalty is under 


consideration. Further details of the penalty regime will be provided in guidance in 


due course. 
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Responses to Chapter 4 - Who can access the information 


2.36 Chapter 4 of the consultation considered who can access the information on the 


trust register. It set out the proposed processes for obliged entities, legitimate 


interest and third country entity enquiries. 


 


 


 


Question: Legitimate interest & third country entity requests 
 


Question 4 – Do you consider that the revised definitions and 
application process for legitimate interest and third country 
entity requests set the right boundaries for access to the 
register? If not, please provide specific examples of where you 
would consider this not to be the case.  
 


 


2.37 48 out of the 124 respondents responded to this question.  


 


2.38 The general view expressed by respondents was that the government’s proposed 


process for accessing information held on the register was broadly appropriate. It 


was felt that the proposals strike a sensible balance between transparency of 


beneficial ownership information and the fundamental right to privacy. 


 


2.39 The requirement that ‘legitimate interest’ requests must be made in relation to an 


investigation into a specified instance of money laundering or terrorist financing 


activity provided reassurance to many respondents. It was acknowledged that 


these safeguards, if properly managed, should ensure that access to the 


information held in the register is only granted where appropriate. 


 


2.40 Nine respondents felt that access to the information held on the register should be 


limited further and that the criteria for demonstrating a legitimate interest should be 


made stricter. Some felt that that access should be restricted only to Law 


Enforcement Agencies tasked with fighting money laundering and financing of 


terrorism. 


 


2.41 Some respondents were concerned that the current proposals could enable 


personal information relating to a beneficial owner to be placed in the public 


domain even where the suspicion of criminal activity is ultimately shown to be 


unfounded. This, they stated, could increase the risk to beneficial owners and their 


families and lead to a reduction in the use of trusts for legitimate purposes. 


 


2.42 Many respondents felt that it would be helpful for HMRC to provide further 


guidance on both the application process and the internal HMRC process for 


reviewing these requests and providing information, to clarify how rigorous the 


process will be. Some respondents had concerns over the possibility of individuals 
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using sophisticated techniques to improperly request information and asked how 


HMRC will mitigate such risks. Respondents also requested that HMRC provide 


examples of both successful and unsuccessful legitimate interest requests.  


 


2.43 Four respondents felt that the current proposals were too restrictive and would not 


provide the level of access to the register that the Directive intended. These 


respondents recommended that the sole test for ‘legitimate interest’ should be 


whether organisations or individuals can demonstrate they have a background and 


experience in working on issues relating to money laundering and terrorist 


financing. The suggestion was that once individuals or organisations pass this test, 


they should have full access to the register and should not have to demonstrate a 


legitimate interest on a case-by-case basis.  


 


2.44 13 respondents stated they had concerns over the reduced privacy protections 


given to trusts that hold a controlling interest in a foreign company in comparison to 


domestic trusts. It was felt that the consultation did not explain why there are two 


separate processes for accessing information on the register and why beneficiaries 


should be given different levels of protection considering the comparable risk. It 


would be preferable that all third-party access requests face the same level of 


scrutiny. 


 


Government response 


 


2.45 The government recognises the need to balance the right of privacy for those who 


have their personal information held on TRS with the need for transparency of 


information in order to address money laundering and terrorist financing.  


 


2.46 The ‘legitimate interest’ application process aims to ensure that each request will 


be reviewed on its own merits and access given only where there is evidence that it 


furthers work to counter money laundering or terrorist financing activity. The 


government believes that this approach strikes the right balance between the 


conflicting demands of transparency and privacy. 


 


2.47 The third country entity request process provides a more direct route for 


information to be accessed on trusts holding a controlling interest in a non-EEA 


legal entity. This satisfies the requirement in the Directive that information on these 


trusts must be made available to any person who requests access. Whilst the 


government recognises that there are legitimate reasons for trusts to hold overseas 


corporate or other legal entities, the government also recognises that layered 


structures of ownership of this sort are less transparent and therefore can 


constitute a greater risk of money laundering or terrorist financing. 


 


2.48 The government will ensure that clear guidance and examples are provided to help 


stakeholders understand the legitimate interest and third country entity request 


processes. 
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Question: Exemptions to providing beneficial ownership 
information 
 
Question 5 - Does the proposed handling of exemptions for 
legitimate interest and third country entity requests provide the 
right access to the beneficial ownership data whilst protecting 
beneficial owners from potential risk of harm?  
 


 


2.49 34 out of the 124 respondents responded to this question.  


 


2.50 Respondents generally agreed that the proposals would protect beneficial owners 


from speculative or fraudulent enquires and from the risk of harm, whilst also 


striking the right balance with the public interest in transparency, where access to 


data is necessary to combat money laundering and terrorist financing. 


 


2.51 Eight respondents had concerns over the current proposals and felt that additional 


steps would need to be taken to ensure the safety of those who are on the register. 


Some felt HMRC officials would not be able to understand the complex risk these 


individuals faced. Two respondents suggested that trustees should be able to 


identify their trust as having beneficial owners at high risk of potential harm at the 


point of registration. 


 


2.52 Five respondents felt that trustees and beneficial owners should be made aware 


when a request for information is made. They felt that trustees should be able to 


put forward their concerns in relation to risks posed to the beneficial owners or their 


families and have the opportunity to stop their information being released to a third 


party. 


 


2.53 Six respondents felt that more information and guidance was needed before they 


would be able to provide a substantial response. Some felt that once a detailed 


process has been developed HMRC should engage with stakeholders for 


feedback. 


 


Government response 


 


2.54 The government recognises the importance of ensuring that information held on 


the register should not be shared where doing so would create a disproportionate 


risk to the beneficial owner. The government intends that information will not be 


shared where doing so would lead to a disproportionate risk of fraud, kidnapping, 


blackmail, extortion, harassment, violence or intimidation; or where the beneficial 


owner is a minor or otherwise legally incapable. 
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2.55 The government is reassured that the majority of respondents agreed that this 


approach properly implemented would protect beneficial owners from the risk of 


harm whilst also allowing the correct level of access to the information held on the 


register. 


 


2.56 The government notes the concern of some respondents that HMRC may not have 


the expertise to evaluate the risks associated with sharing information from the 


register. The government is committed to ensuring that each request will be 


considered on its own merits and will have the necessary safeguards in place to 


reduce the risk of information being released where it could lead to 


disproportionate harm. 


 


2.57 The government acknowledges that further information and guidance will be 


required on how this process will operate in practice. More information will be 


provided in due course on the process the government will introduce to scrutinise 


these requests.  


 


 


 


Question: Process, reviews and appeals 
 


Question 6 - Are there any instances where the above proposals 
would not give investigators access to the information they 
require to follow a specific lead in suspected money laundering 
or terrorist financing? Please be specific and provide examples. 
 


 


2.58 28 out of the 124 respondents responded to this question.  


 


2.59 Most respondents to this question did not identify any instances where the 


proposed data sharing process would not give investigators access to the 


information they require to follow leads in suspected money laundering or terrorist 


financing. 


 


2.60 However, four respondents felt that the proposals do not reflect the practical 


realities of investigating fraud and corruption as a journalist or NGO and a greater 


degree of access to the information held on the register should be provided. One 


respondent suggested that requiring requests for information to be made in relation 


to specified instances of suspected money laundering or terrorist financing would 


not provide investigators with the level of access they require, as information held 


on the register may be of use at early stages of investigations where the exact 


nature of the criminal activities are yet to be determined.   


 


2.61 Some respondents felt that more information was needed on the proposed process 


before they would be able to provide a substantive response. Some felt that without 
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a better understanding of the organisations and entities that could request 


information from TRS it would be difficult to answer this question. 


 


2.62 Six respondents stated that instances of suspected money laundering or terrorist 


financing should be reported to the NCA and other law enforcement agencies. As 


these organisations already have access to the information on the register, these 


respondents did not see a need for other parties to have access to this information. 


 


2.63 Three respondents stated that the access to information should be provided free of 


charge if there is a proven legitimate interest and HMRC should not charge a fee 


for requests, arguing that fees would dissuade individuals from making requests 


and therefore undermine the intended access to information held on the register. 


 


2.64 Two respondents stated that beneficial owners should be notified whenever a 


request is made for their information unless it would prejudice an ongoing criminal 


investigation. They should have the right to appeal against the release of 


information and if the information is released, they should be notified as to how it is 


used. 


 


Government response 


 


2.65 The government has considered the responses received to this question and 


intends to proceed with the data sharing process as set out in the consultation 


document. The government acknowledges the wish of some respondents for 


investigators to receive a greater degree of access to the register but believes that 


the process as set out in the consultation strikes the appropriate balance between 


the needs of investigators and the right of privacy of beneficial owners.  


 


2.66 The government intends that an administration fee will be charged where requests 


are made under the ‘legitimate interest’ or ‘third country entity’ processes. This fee 


will be proportionate and will only cover the administrative costs of handling the 


request. The level of this fee will be set out in future guidance. 
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3. Next steps 


3.1 The government would like to thank respondents for their helpful and constructive 


engagement with the consultation. The responses to this consultation have 


informed the proposed legislation, which has been laid for consideration by the 


European Statutory Instruments Committee in the House of Commons and the 


Secondary Legislation Scrutiny Committee in the House of Lords. 


 


3.2 Several issues that were raised by stakeholders in response to this consultation 


relate to guidance. As guidance is developed, the government will seek 


stakeholder input as required to ensure that the guidance is suitable and meets the 


requirements of users. 


 


3.3 There are some remaining policy issues that the government wishes to continue 


exploring over the coming months. Engagement and feedback will be sought as 


required on these topics.  
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Annex A: List of respondents


Access to Insurance Working Group  
Aegon Investment Solutions Ltd  
Apex Group Ltd 
Ashfords LLP 
Association of British Insurers (ABI)  
Association of Charitable Foundations 
(ACF),  National Council for Voluntary 
Organisations (NCVO), Charity Finance 
Group (CFG) & Bond 
Association of Financial Mutuals 
Association of Global Custodians – 
European Focus Committee (AGC – 
EFC)  
Association of Member Directed 
Pension Schemes (AMPS) 
Association of Pension Lawyers  
Association of Taxation Technicians 
(ATT) 
Baptist Union 
BDB Pitmans LLP (Charities team) 
BNY Mellon  
Boodle Hatfield LLP  
Brabners LLP  
British Property Federation 
Canada Life 
Capita 
Cayman Finance  
Chancery Bar Association  
Charity Commission  
Charles Russell Speechlys LLP 
Chartered Institute of Taxation (CIOT)  
Citicorp Trustee Company Limited  
Clifford Chance LLP  
CMS LLP  
Company Law Committee of the City of 
London Law Society (CLLS)  
Computershare Investor Services PLC 
Cura Financial Services  
Deloitte LLP  
Depositary and Trustee Association 
(DATA)  
Dorsey & Whitney (Europe) LLP  
Downs Solicitors LLP  
Employee Ownership Association 
Ernst & Young LLP 
Euroclear UK & Ireland Limited  
Eversheds Sutherland 
Fieldfisher LLP 


Financial Law Committee of the City of 
London Law Society (CLLS)  
Financial Markets Law Committee 
(FMLC) 
Forsters LLP  
Gowling WLG 
Grant Saw Solicitors LLP 
Grant Thornton UK LLP 
Group Risk Development Group (GRiD) 
Guardian News & Media  
Herrington Carmichael LLP 
Hillier Hopkins LLP 
HSBC Bank Plc 
HSBC Corporate Trustee Company 
(UK) Limited 
ICMSA  
Institute for Family Business (UK) 
Institute of Chartered Accountants in 
England and Wales (ICAEW) 
Institute of Chartered Accountants of 
Scotland (ICAS) 
Insuring Change 
International Capital Market Association 
(ICMA) 
Investment & Life Assurance Group 
Limited (ILAG) 
Irwin Mitchell LLP 
Jersey Association of Trust Companies 
(JATCo) 
Jersey Finance 
Law Society  
Law Society of Scotland 
LawSkills Ltd 
Legal & General 
Link Market Services Limited  
Lloyd's  
Loan Market Association  
London Society of Chartered 
Accountants' Taxation Committee 
Maitland Advisory LLP  
Manx Insurance Association (MIA) 
Maurice Tumor Gardner LLP  
Mayer Brown International LLP 
Oak Four Limited 
Overseas Chambers  
Ownership Associates UK 
Patricia J Arnold & Co Ltd 
Penningtons Manches Cooper LLP 
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Personal Investment Management & 
Financial Advice Association (PIMFA) 
PricewaterhouseCoopers LLP 
Quoted Companies Alliance 
RSM UK Tax and Accounting Limited 
Saffery Champness LLP  
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S.I. No. 110 of 2019 


 


European Union (Anti-Money Laundering: Beneficial Ownership of Corporate 


Entities) Regulations 2019 


 


I, PASCHAL DONOHOE, Minister for Finance, in exercise of the powers 


conferred on me by section 3 of the European Communities Act 1972 (No. 27 


of 1972) and for the purpose of giving effect to Article 30 of Directive (EU) 


2015/849 of the European Parliament and of the Council, of 20 May 2015
1
, as 


amended by Article 1(15) of Directive (EU) 2018/843 of the European 


Parliament and of the Council of 30 May 2018
2
, hereby make the following 


regulations: 


 


Part 1 


Preliminary and General 


Citation and commencement 


1. (1) These Regulations may be cited as the European Union (Anti-Money 


Laundering: Beneficial Ownership of Corporate Entities) Regulations 2019. 


(2) Subject to paragraph (3), these Regulations shall come into operation 


on the date of their making. 


(3) Part 3 shall come into operation on the date that is 3 months after the 


date of the making of these Regulations. 


 


Interpretation 


2. (1) In these Regulations -  


“Act of 2010” means the Criminal Justice (Money Laundering and Terrorist 


Financing) Act 2010 (No.6 of 2010); 


“beneficial owner”, in relation to a relevant entity, has the meaning given to it 


by point (6)(a) of Article 3 of the Directive; 


“beneficial ownership register” shall be construed in accordance with 


Regulation 15(1); 


 “central register” shall be construed in accordance with Regulation 19(1); 


“company” means a company formed and registered under the Companies Act 


2014 (No.38 of 2014) or an existing company within the meaning of that Act; 


“competent authority” means a competent authority as that expression, by 


virtue of sections 60 and 61 of the Act of 2010, is to be construed for the 


purposes of Part 4 of the Act of 2010; 


                                                 
1
 OJ No. L141, 5.6.2015, P.73. 


2
 OJ No. L156,19.6.2018, P. 43. 


Notice of the making of this Statutory Instrument was published in 


 “Iris Oifigiúil” of 26th March, 2019. 
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“designated person” has the meaning assigned to it by section 25 of the Act of 


2010; 


“Directive” means Directive (EU) 2015/849 of the European Parliament and of 


the Council, of 20 May 2015
3
, on the prevention of the use of the financial 


system for the purposes of money laundering or terrorist financing, amending 


Regulation (EU) 648/2012 of the European Parliament and of the Council, and 


repealing Directive 2005/60/EC of the European Parliament and of the Council 


and Commission Directive 2006/70/EC as amended by Directive (EU) 


2018/843 of the European Parliament and of the Council of 30 May 2018
4
 


amending Directive (EU) 2015/849 on the prevention of the use of the financial 


system for the purposes of money laundering or terrorist financing, and 


amending Directives 2009/138/EC and 2013/36/EU; 


“Higher Executive Officer” means the position of Higher Executive Officer, or 


a position equivalent to it, in the public body concerned; 


“Minister” means the Minister for Business, Enterprise and Innovation; 


“PPS number”, in relation to a natural person, means the person’s Personal 


Public Service Number within the meaning of section 262 of the Social 


Welfare Consolidation Act 2005 (No.26 of 2005); 


“presenter” shall be construed in accordance with Regulation 22(1); 


“Principal Officer” means the position of Principal Officer, or a position 


equivalent to it, in the public body concerned; 


“Registrar” shall be construed in accordance with Regulation 18; 


“relevant entity” means a corporate or other legal entity incorporated in the 


State and includes a company and any other body corporate so incorporated; 


 


“senior managing official” includes a director and a chief executive officer; 


“society” means a society registered under the Industrial and Provident 


Societies Acts 1893 to 2014. 


(2) A word or expression that is used in these Regulations and is also used 


in the Directive shall have in these Regulations the same meaning as it has in 


the Directive. 


 


References to server of notice: construction of those references. 


3. References in Regulation 7, 9 or 11 to the server of a notice are 


references to the relevant entity that gives the notice referred to in Regulation 


7, 9 or 11, as the case may be. 


 


 


 


                                                 
3
 OJ No. L 141, 5.6.2015, p. 73. 


4
 OJ No. L 156, 19.6.2018, p. 43. 
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Part 2 


Obligation for Relevant Entities to Compile a Beneficial Ownership 


Register 


Application of these Regulations 


4. (1) Subject to paragraph (2), these Regulations apply to every relevant 


entity. 


(2) These Regulations do not apply to a company or other body corporate - 


(a) listed on a regulated market that is subject to disclosure 


requirements consistent with the law of the European Union, or 


(b) subject to equivalent international standards which ensure 


adequate transparency of ownership information. 


(3) For the purposes of paragraph (2), “disclosure requirements consistent 


with the law of the European Union” includes the Transparency (Directive 


2004/109/EC) Regulations 2007 (S.I. No. 277 of 2007). 


 


Relevant entities to obtain and hold beneficial ownership information 


5. (1) In this Regulation -  


(a) a reference to the “first limb of the relevant definition” is a 


reference to point (i) of point (6)(a) of Article 3 of the Directive; 


and 


(b) a reference to “both limbs of the relevant definition” is a 


reference to points (i) and (ii) of that point (6)(a). 


(2) Every relevant entity shall take all reasonable steps to obtain and hold 


adequate, accurate and current information in respect of its beneficial owners, 


that is to say - 


(a) the name, date of birth, nationality, and residential address of 


each beneficial owner of it, 


(b) a statement of the nature and extent of the interest held, or the 


nature and extent of control exercised, by each such beneficial 


owner, and 


(c) the PPS number of each such beneficial owner to whom such a 


number has been issued, 


and -  


(i) any PPS number so obtained shall not be disclosed by the 


relevant entity for any purpose of this Part, and 


(ii) the foregoing information, in the case of a company or society, 


shall be associated by the relevant entity with its name and 


number as they appear on the register kept under the Companies 


Act 2014 or, as the case may be, the register kept under the 


Industrial and Provident Societies Acts 1893 to 2014. 
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(3) The relevant entity shall enter the information referred to in paragraph 


(2)(a) and (b) in its beneficial ownership register, and the following 


information shall also be entered by it in that register -  


(a) the date on which each natural person was entered into the 


register as a beneficial owner of it; and 


(b) the date on which each natural person who has ceased to be a 


beneficial owner of it ceased to be such an owner. 


(4) If either -  


(a) after having exhausted all possible means and provided there are 


no grounds for suspicion by the relevant entity, no natural 


person under the first limb of the relevant definition is 


identified, or 


(b) there is any doubt that any natural person so identified is a 


beneficial owner of the relevant entity, 


there shall be entered, in the relevant entity’s beneficial ownership register as 


its beneficial owners (stating the nature and extent of the control exercised by 


them), the names of the one or more natural persons who hold the position of 


senior managing officials of the relevant entity (including their date of birth, 


nationality and residential addresses) and- 


(i) the requirement of paragraph (2) with regard to not disclosing a 


PPS number and, in the case of a company or society, with 


regard to associating certain information with its name and 


number as there referred to, shall apply in the case of this 


paragraph as each such requirement applies in the case of that 


paragraph, 


(ii) paragraph (3) shall apply in the case of this paragraph as it 


applies in the case of paragraph (2), and 


(iii) references in subsequent provisions of these Regulations to the 


particulars referred to in paragraph (2)(a) and (b) of this 


Regulation shall be deemed to include, where the context 


admits, references to the particulars referred to in this paragraph. 


(5) In a case falling within paragraph (4)(a) or (b), a relevant entity shall 


keep records of the actions taken in order to identify the beneficial ownership 


of it under both limbs of the relevant definition. 


(6) A relevant entity shall provide any member of the Garda Síochána, the 


Revenue Commissioners, a competent authority, the Criminal Assets Bureau or 


an inspector appointed under section 764(1) of the Companies Act 2014 with 


timely access, on request, to its beneficial ownership register. 


(7) Each of the following: 


(a) the Garda Síochána; 


(b) the Revenue Commissioners; 


(c) a competent authority; 


(d) the Criminal Assets Bureau, 







6  [110] 


 


may disclose the information in a beneficial ownership register to any 


corresponding competent authority of another Member State (a “corresponding 


authority”); in the event of there being a request made of a body or other 


person referred to in any of subparagraphs (a) to (d) by a corresponding 


authority for disclosure of such information, the request shall be complied with 


in a timely manner. 


(8) When a relevant entity enters into an occasional transaction with a 


designated person, or forms a business relationship with a designated person, 


the relevant entity shall - 


(a) provide, in addition to information about its legal ownership, 


information on its beneficial ownership to the designated entity 


when the designated entity is taking customer due diligence 


measures in accordance with Part 4 of the Act of 2010; 


(b) on request from the designated person, provide the designated 


person with information identifying all the beneficial owners of 


the relevant entity; and 


(c) notify the designated person of any change to its beneficial 


ownership register that occurs which is relevant to the 


occasional transaction or that occurs during the course of the 


business relationship formed, and the date on which it occurred 


within 14 days from the date on which the relevant entity 


becomes aware of the change. 


(9) For the purposes of paragraph (8), “occasional transaction” means a 


transaction in relation to which the designated person is required to apply 


customer due diligence measures under Part 4 of the Act of 2010. 


(10) A relevant entity that fails to comply with paragraph (2), (3), (4), (5), 


(6) or (8) commits an offence and shall be liable – 


(a) on summary conviction, to a class A fine, or 


(b) on conviction on indictment, to a fine not exceeding €500,000. 


 


Natural persons reasonably believed to be beneficial owners: duty to give 


particular notice to them - 


6. Without prejudice to the generality of Regulation 5(2), a relevant entity 


shall give to any natural person whom it has reasonable cause to believe to be a 


beneficial owner of it the notice referred to in Regulation 7(1), but this is 


subject to Regulation 7(4). 


 


Notice to natural person believed to be a beneficial owner 


7. (1) The notice referred to in Regulation 6 is a notice, addressed to the 


natural person concerned, that requires the addressee -  


(a) to state whether or not he or she is a beneficial owner of the 


server of the notice, and 
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(b) if so, to confirm or correct any particulars of his or hers that are 


included in the notice, and supply any that are missing, 


and such a notice is referred to subsequently in this Regulation as a notice 


under this Regulation. 


(2) A notice under this Regulation shall -  


(a) state that it is given under “Regulation 7 of the European Union 


(Anti Money Laundering: Beneficial Ownership of Corporate 


Entities) Regulations 2019”, and 


(b) as respects each of the particulars referred to in Regulation 


5(2)(a),(b) and (c) -  


(i) set out that which— 


(I) to the knowledge of the server is, or 


(II) with reasonable cause is believed by it to be, the 


relevant particular, or 


(ii) in the absence of such knowledge or belief (on its part as 


respects a relevant particular) indicate, by leaving a space 


in the appropriate place, that that particular is not given in 


the notice. 


(3) A notice under this Regulation shall also state that the addressee is to 


comply with the notice by no later than the end of the period of one month 


beginning with the date of the notice. 


(4) A relevant entity is not required to give a notice under this Regulation if 


-  


(a) the relevant entity has already been informed of the status of the 


natural person referred to in Regulation 6 as a beneficial owner 


of it, and been supplied with all the particulars referred to in 


Regulation 5(2)(a),(b) and (c), and 


(b) the information and particulars were provided either by that 


natural person or with his or her knowledge. 


(5) A relevant entity that fails to comply with Regulation 6 or any 


provision of this Regulation commits an offence and shall be liable, on 


summary conviction, to a class A fine. 


 


Other particular steps that may be taken to establish identity of beneficial 


owners 


8. (1) This Regulation -  


(a) is without prejudice to the generality of Regulation 5(2), and 


(b) does not derogate from the duty, where it arises, under 


Regulation 6. 


(2) A relevant entity may give to any person (whether a natural person or 


not) the notice referred to in Regulation 9 if it has reasonable cause to believe 
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that the person has the knowledge referred to in paragraph (1)(a) or (b) of that 


Regulation. 


 


Notice to person believed to have information, etc. concerning beneficial 


ownership 


9. (1) The notice referred to in paragraph (2) of Regulation 8 is a notice, 


addressed to the person referred to in that paragraph, that requires the 


addressee -  


(a) to state whether or not the addressee knows the identity of -  


(i) any natural person who is a beneficial owner of the server 


of the notice, or 


(ii) any person (whether a natural person or not) likely to have 


that knowledge, and 


(b) if so, to supply any particulars of any such person that are within 


the addressee’s knowledge, and state whether or not the 


particulars are being supplied with the knowledge of each of the 


persons concerned, 


and such a notice is referred to subsequently in this Regulation as a notice 


under this Regulation. 


(2) For the purposes of paragraph (1) -  


(a) a reference to knowing the identity of a person includes a 


reference to knowing information from which that person can be 


identified, and 


(b) a reference in subparagraph (b) of it to particulars is a reference 


-  


(i) in the case of the natural person referred to in paragraph 


(1)(a)(i) - to the particulars referred to in Regulation 


5(2)(a) and (b), and 


(ii) in the case of the person referred to in paragraph (1)(a)(ii) 


— to any particulars that will allow the person to be 


contacted by the relevant entity. 


(3) A notice under this Regulation shall state -  


(a) that it is given under “Regulation 9 of the European Union (Anti 


Money Laundering: Beneficial Ownership of Corporate Entities) 


Regulations 2019”, and 


(b) that the addressee is to comply with the notice by no later than 


the end of the period of one month beginning with the date of 


the notice. 


(4) Nothing in this Regulation shall be construed as requiring a person to 


whom a notice under it is given to disclose any information in respect of which 


a claim to legal professional privilege could be maintained in legal 


proceedings. 
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Duty to keep information in register up-to-date 


10. (1) This Regulation applies where particulars of a natural person, as 


being a beneficial owner of the relevant entity, are entered in a relevant entity’s 


beneficial ownership register. 


(2) For the purposes of this Regulation, a relevant change occurs if -  


(a) the natural person referred to in paragraph (1) ceases to be a 


beneficial owner of the relevant entity, or 


(b) any other change occurs as a result of which the particulars 


(stated in the foregoing register) in relation to the natural person 


are incorrect or incomplete. 


(3) Where this Regulation applies, the relevant entity shall, in accordance 


with paragraph (4), give the notice referred to in Regulation 11 to the natural 


person if it knows or has reasonable cause to believe that a relevant change has 


occurred, but this is subject to Regulation 11(4). 


(4) The foregoing notice shall be given by the relevant entity as soon as 


reasonably practicable after it learns of the change concerned or first has 


reasonable cause to believe that the change concerned has occurred. 


 


Notice to natural person to confirm occurrence of change, etc. 


11. (1) The notice referred to in Regulation 10(3) is a notice, addressed 


to the natural person concerned, that requires the addressee -  


(a) to confirm whether or not the change concerned has occurred, 


and 


(b) if so -  


(i) to state the date of the change, and 


(ii) to confirm or correct the particulars included in the notice, 


and supply any that are missing from the notice, 


and such a notice is referred to subsequently in this Regulation as a notice 


under this Regulation. 


(2) A notice under this Regulation shall -  


(a) state that it is given under “Regulation 11 of the European 


Union (Anti Money Laundering: Beneficial Ownership of 


Corporate Entities) Regulations 2019”, and 


(b) as respects such of the particulars referred to in Regulation 


5(2)(a) and (b) as are known by the server of the notice (or with 


reasonable cause believed by it) to have been the subject of the 


change concerned -  


(i) set out that which -  


(I) to the knowledge of the server are, or 


(II) with reasonable cause are believed by it to be, 
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the relevant particulars as they now stand in 


consequence of that change, or 


(ii) in the absence of such knowledge or belief (on its part as 


respects a relevant particular) indicate - by leaving a space 


in the appropriate place - that that particular is not given in 


the notice. 


(3) A notice under this Regulation shall also state that the addressee is to 


comply with the notice by no later than the end of the period of one month 


beginning with the date of the notice. 


(4) A relevant entity is not required to give a notice under this Regulation 


if— 


(a) the relevant entity has already been informed of the change 


concerned, and 


(b) that information (including, as the case may be, the relevant 


particulars referred to in Regulation 10(2)(b)) were provided 


either by the natural person concerned or with his or her 


knowledge. 


(5) A relevant entity that fails to comply with Regulation 10 or any 


provision of this Regulation commits an offence and shall be liable, on 


summary conviction, to a class A fine. 


 


Duty of beneficial owner (in certain circumstances) to notify his or her status 


as such 


12. (1) This Regulation applies to a natural person if -  


(a) the natural person is a beneficial owner of a relevant entity, 


(b) the natural person knows that to be the case or ought reasonably 


to do so, 


(c) in relation to the natural person, the particulars referred to in 


Regulation 5(2)(a) and (b) are not stated in the relevant entity’s 


beneficial ownership register, 


(d) the natural person has not been given a notice by the relevant 


entity under Regulation 7, and 


(e) the circumstances specified in subparagraphs (a) to (d) have 


continued for a period of at least one month. 


(2) A natural person to whom this Regulation applies shall notify, in 


writing, the relevant entity referred to in paragraph (1) of the natural person’s 


status (as a beneficial owner) of the relevant entity, and that notification shall 


state -  


(a) the date, to the best of the person’s knowledge, on which the 


person acquired that status, and 


(b) the particulars referred to in Regulation 5(2)(a),(b) and (c). 
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(3) Paragraph (2) shall be complied with by the natural person not later 


than the end of the period of one month beginning with the day on which all 


the conditions specified in paragraph (1)(a) to (e) were first met with respect to 


the person. 


(4) A natural person who -  


(a) fails to comply with this Regulation, or 


(b) in purported compliance with this Regulation, makes a statement 


that is false in a material particular, knowing it to be so false or 


being reckless as to whether it is so false, 


commits an offence and shall be liable, on summary conviction, to a class A 


fine. 


 


Duty of natural person (in certain circumstances) to notify relevant change 


13. (1) This Regulation applies to a natural person if -  


(a) in relation to the natural person (as a beneficial owner of the 


relevant entity), the particulars referred to in Regulation 5(2)(a) 


and (b) are stated in a relevant entity’s beneficial ownership 


register, 


(b) a relevant change occurs, 


(c) the natural person knows of the change or ought reasonably to 


do so, 


(d) the relevant entity’s beneficial ownership register has not been 


altered to reflect the change, and 


(e) the natural person has not been given a notice by the relevant 


entity under Regulation 11 by the end of the period of one 


month beginning with the day on which the change occurred. 


(2) For the purposes of this Regulation, a relevant change occurs if -  


(a) the natural person referred to in paragraph (1) ceases to be a 


beneficial owner of the relevant entity referred to in that 


paragraph, or 


(b) any other change occurs as a result of which the particulars 


(stated in the relevant entity’s beneficial ownership register) in 


relation to the natural person are incorrect or incomplete. 


(3) A natural person to whom this Regulation applies shall notify, in 


writing, the relevant entity referred to in paragraph (1) of the relevant change, 


and that notification shall -  


(a) state the date on which the change occurred, and 


(b) give to the relevant entity any necessary information so that it 


can alter its beneficial ownership register to reflect that change. 


(4) Paragraph (3) shall be complied with by the natural person not later 


than whichever of the following periods is the last to expire -  
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(a) the period of 2 months beginning with the day on which the 


relevant change occurred, 


(b) the period of one month beginning with the day on which facts 


have come to the notice of the natural person from which he or 


she could reasonably conclude that the relevant change has 


occurred. 


(5) A natural person who -  


(a) fails to comply with this Regulation, or 


(b) in purported compliance with this Regulation, makes a statement 


that is false in a material particular, knowing it to be so false or 


being reckless as to whether it is so false, 


commits an offence and shall be liable, on summary conviction, to a class A 


fine. 


 


Offence for failure to comply with notice under Regulation 7, 9 or 11 


14. (1) A person to whom a notice under Regulation 7, 9 or 11 is given 


commits an offence if the person -  


(a) fails to comply with the notice, or 


(b) in purported compliance with the notice, makes a statement that 


is false in a material particular, knowing it to be so false or 


being reckless as to whether it is so false. 


(2) In proceedings for an offence under this Regulation it shall be a defence 


to prove that the requirement (in the notice concerned) to give information was 


frivolous or vexatious. 


(3) A person guilty of an offence under this Regulation shall be liable, on 


summary conviction, to a class A fine or imprisonment for a term not 


exceeding 12 months or both. 


 


Duty to keep and maintain a beneficial ownership register 


15. (1) A relevant entity shall keep and maintain a register (which shall be 


known, and is in these Regulations referred to, as a “beneficial ownership 


register”) in which there shall be entered by it the information referred to in 


Regulation 5(2)(a) and (b) and (3). 


(2) A relevant entity that fails to comply with paragraph (1) commits an 


offence and shall be liable -  


(a) on summary conviction, to a class A fine, or 


(b) on conviction on indictment, to a fine not exceeding €500,000. 


(3) If -  


(a) the name of any person is, without sufficient cause, entered in or 


omitted from a relevant entity’s beneficial ownership register, or 
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(b) default is made or unnecessary delay takes place in entering in a 


relevant entity’s beneficial ownership register the fact that a 


person has ceased to be a beneficial owner of it, 


the person aggrieved or any other interested party may apply to the High Court 


for rectification of the register. 


(4) Where an application is made under paragraph (3), the High Court may 


either refuse the application or may order rectification of the beneficial 


ownership register and payment by the relevant entity of compensation for any 


loss sustained by any party aggrieved. 


(5) On such an application, the High Court may -  


(a) decide any question as to whether the name of any person who 


is a party to the application should or should not be entered in or 


omitted from the beneficial ownership register, and 


(b) more generally, decide any question necessary or expedient to 


be decided for rectification of the beneficial ownership register. 


(6) The reference in this Regulation to “any other interested party” is a 


reference to -  


(a) any member of the relevant entity, and 


(b) any other person who is a beneficial owner of the relevant 


entity. 


 


Part 3 


Obligation of Relevant Entities to File Beneficial Ownership Information 


in Central Register 


 


Discharge of initial central filing obligation – construction of that expression 


16. A reference in this Part to the discharge by a relevant entity of its initial 


central filing obligation is a reference to the delivery by the entity of 


information to the Registrar in compliance with Regulation 20(1) or (2). 


 


Delivery of information under this Part: delivery may be effected by persons 


external to relevant entity (as well as by officers or employees of it) 


17. (1) The provision made by paragraph (2) is in addition to the general 


law whereby a relevant entity acting through an officer or employee of it may 


discharge an obligation referred to in this Regulation. 


(2) An obligation imposed on a relevant entity by this Part to deliver 


information to the Registrar may be discharged by a person, who is not an 


officer or employee of it, acting on the relevant entity’s behalf. 


(3) Regulation 22 makes provision as respects certain information to be 


delivered to the Registrar where the obligation concerned is discharged on 


behalf of the relevant entity by a person acting as mentioned in paragraph (2). 
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(4) Regulation 20(6) applies to the delivery by a relevant entity of 


information irrespective of whether the person who delivers the information is 


an officer or employee of the entity or a person acting as mentioned in 


paragraph (2). 


 


Registrar of Beneficial Ownership of Companies and Industrial and Provident 


Societies 


18. The Minister may, after consultation with the Minister for Finance, 


appoint – 


(a) a registrar, who shall be known as the “Registrar of Beneficial 


Ownership of Companies and Industrial and Provident 


Societies” and is in these Regulations referred to as the 


“Registrar”, and 


(b) such assistant registrars, 


as he or she thinks necessary for any of the purposes referred to in Regulation 


19, and may remove any persons so appointed. 


 


Establishment and maintenance of central register 


19. (1) There is, by virtue of this Regulation, established a register which 


shall be known as the “Central Register of Beneficial Ownership of Companies 


and Industrial and Provident Societies” and is in these Regulations referred to 


as the “central register”. 


(2) The central register shall be maintained by the Registrar; the 


information required by this Part to be delivered or submitted to the Registrar 


shall be entered in that register by the Registrar and that register shall be kept 


in such form as he or she considers appropriate. 


(3) For the purposes of the registration in the central register of the 


information specified in these Regulations, the Minister shall maintain and 


administer an office or offices in the State at such places as the Minister thinks 


fit. 


(4) The provision made by paragraph (2) as respects entry of information in 


the central register is subject to paragraphs (5) and (6) of Regulation 21 (which 


prohibit disclosure of a PPS number and impose a requirement in relation to 


the version of such a number that may be stored by the Registrar). 


 


Obligation of relevant entity to deliver beneficial ownership information to 


Registrar and related obligations of designated person where certain 


discrepancies discovered 


20. (1) A relevant entity that is in existence before the commencement of 


this Part shall deliver the information specified in Regulation 21 to the 


Registrar within 5 months from such commencement. 


(2) A relevant entity that comes into existence on or after the 


commencement of this Part shall, within 5 months from its incorporation, 
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deliver the information specified in Regulation 21 to the Registrar in such 


manner as the Registrar determines. 


(3) Where the following conditions are satisfied (and whether in the 


circumstances of the designated person taking the measures referred to in 


Regulation 5(8)(a) or otherwise) -  


(a) any of the particulars, as referred to in Regulation 5(2)(a) and 


(b), contained in the beneficial ownership register of a relevant 


entity come to the knowledge of a designated person, and 


(b) the designated person forms the opinion that there is a 


discrepancy between the particulars referred to in subparagraph 


(a) and the information in the central register (on referring 


himself or herself to the information in the central register as it 


relates to that relevant entity), 


then the designated person shall deliver, in a timely manner, to the Registrar, in 


such manner as the Registrar determines, notice of that opinion, specifying the 


particulars as respects which the foregoing discrepancy exists. 


(4) On receipt of a foregoing notice, the Registrar shall - 


(a) if the Registrar considers it appropriate to do so, make an entry 


in the relevant place in the central register which states that the 


notice has been received and specifies the particulars as respects 


which the foregoing discrepancy exists, and 


(b) serve a notice on the relevant entity concerned which –  


(i) states that the foregoing notice has been received, and 


(ii) specifies the particulars as respects which the foregoing 


discrepancy exists, and requests the relevant entity to 


deliver to the Registrar, within a period specified in the 


notice and in such manner as the Registrar determines – 


(I) a submission as to why the relevant entity considers 


the opinion of the designated person concerned not 


to be well founded, or 


(II) if the relevant entity considers the opinion of the 


designated person concerned to be well founded, 


such amended particulars (for entry in the central 


register) as are required where the relevant entity is 


satisfied that the delivery of such is the appropriate 


means by which the discrepancy can be resolved, 


and such a request shall be complied with by the relevant entity accordingly. 


(5) None of the following -  


(a) an opinion stated in a notice delivered under paragraph (3) by a 


designated person to the Registrar (nor the specification in such 


a notice of the particulars as respects which the discrepancy 


concerned exists), 


(b) a submission delivered under paragraph (4)(b)(ii)(I) to the 


Registrar by a relevant entity, 
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shall, of itself, be regarded as constituting defamatory matter. 


(6) The means specified in paragraph (7), and no other means, shall be used 


by a relevant entity to deliver, under these Regulations, information to the 


Registrar. If such means are not used to deliver the information concerned, the 


fact of the receipt by the Registrar of the particular information shall not 


constitute compliance with the requirement concerned of these Regulations. 


(7) The means referred to in paragraph (6) are those that are provided for 


under the Electronic Commerce Act 2000 (No. 27 of 2000). 


(8) The reference in this Regulation to the use of the means provided for 


under the Electronic Commerce Act 2000 is a reference to their use in a 


manner that complies with any requirements of the Registrar of the kind 


referred to in sections 12(2)(b) and 13(2)(a) of that Act. 


 


Information which shall be delivered to Registrar 


21. (1) The following is the information referred to in Regulation 20(1) or 


(2) that shall be delivered by a relevant entity to the Registrar: 


(a) the name, date of birth, nationality and residential address of 


each beneficial owner of the entity; 


(b) a statement of the nature and extent of the interest held, or the 


nature and extent of control exercised by, each such beneficial 


owner; and 


(c) the name and number of the entity as they appear on the register 


kept under the Companies Act 2014 or, as the case may be, the 


register kept under the Industrial and Provident Societies Acts 


1893 to 2014, 


and Regulation 23 makes provision for occasions, subsequent to the discharge 


by the relevant entity of its initial central filing obligation, on which 


information shall be delivered by it to the Registrar.  


(2) In addition to what is provided in paragraph (1), there shall be delivered 


to the Registrar by the relevant entity -  


(a) for the purpose of verification of the information delivered 


under Regulation 20(1) or (2) and without prejudice to 


subparagraph (b), the PPS number of each beneficial owner to 


whom such as number has been assigned, or 


(b) such information as stands determined by the Registrar for the 


purposes of this Regulation. 


(3) In addition to what is provided in paragraphs (1) and (2), where the 


obligation imposed on a relevant entity by Regulation 20(1) or (2) is 


discharged by its acting through an officer or employee of it, there shall be 


delivered to the Registrar -  


(a) the name, address, phone number and e-mail address of the 


officer or employee for correspondence purposes, and 
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(b) particulars as to the capacity in which the officer or employee is 


acting. 


(4) The Registrar shall delete from the central register information entered 


in it in relation to a relevant entity if 10 years have elapsed from the dissolution 


(should such occur) of the relevant entity and, as soon as may be after that 


deletion, the Registrar shall destroy that information. 


(5) As respects a PPS number of a beneficial owner that has been delivered 


under paragraph (2) to the Registrar -  


(a) the Registrar shall not disclose that number, and 


(b) only a version, as provided for in paragraph (6), of that number 


shall be stored by the Registrar. 


(6) The version mentioned in paragraph (5)(b) is a version that satisfies the 


following conditions: 


(a) the version (a “hashed version”) has been generated by the 


employment of a mathematical function; and 


(b) the mathematical function, so employed, does not allow the PPS 


number to be determined from the hashed version. 


(7) The Registrar shall, as respects any information that has been received 


under paragraph (3) and recorded by the Registrar, destroy the information as 


soon as may be after 10 years have elapsed from the dissolution (should such 


occur) of the relevant entity to which it relates. 


(8) Paragraphs (2) to (7) shall, with any necessary modifications, apply to 


amended particulars that are to be, or have been delivered, under Regulation 


20(4)(b)(ii)(II) as they apply to information that is to be, or has been, delivered 


under Regulation 20(1) or (2). 


 


Information to be provided by presenter 


22. (1) This Regulation applies where the information specified in 


Regulation 21 is delivered to the Registrar by a person (in this Regulation 


referred to as the “presenter”) acting on behalf of the relevant entity concerned 


as mentioned in Regulation 17(2). 


(2) Where this Regulation applies, the following information shall also be 


delivered by the presenter to the Registrar: 


(a) the presenter’s name, address, phone number and e-mail 


address; 


(b) particulars as to the capacity in which the presenter is acting; 


and 


(c) if the presenter is not a natural person, the name, address, phone 


number and e-mail address of a natural person for 


correspondence purposes. 


(3) The Registrar shall, as respects any information that has been received 


under paragraph (2) and recorded by the Registrar, destroy the information as 
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soon as may be after 10 years have elapsed from the dissolution (should such 


occur) of the relevant entity to which it relates. 


 


Duty to keep information in beneficial ownership register and central register 


aligned and up to date 


23. (1) The purpose of this Regulation is to require that any changes that 


occur in the information contained in a relevant entity’s beneficial ownership 


register be reflected by a corresponding change being made in the central 


register; accordingly there is imposed on the relevant entity by this Regulation 


an obligation – referred to in this Regulation as the “follow up obligation” – to 


deliver information to the Registrar so as to allow any such change to be 


reflected in the central register. 


(2) The provisions of this Regulation shall have effect in relation to a 


relevant entity following the discharge by the entity of its initial central filing 


obligation (and in paragraph (3) the time on which that obligation is so 


discharged is referred to as the “relevant time”). 


(3) Where at any time, subsequent to the relevant time, the obligation 


referred to in paragraph (4) falls to be discharged by a relevant entity, then 


there is also imposed on the relevant entity, by this Regulation, the follow up 


obligation specified in paragraph (5). 


(4) The first-mentioned obligation in paragraph (3) of the relevant entity is 


the obligation to -  


(a) enter any information in its beneficial ownership register, or 


(b) amend or delete any information in that register, 


whether by virtue of its duty under Regulation 5(2) to hold accurate and current 


information regarding its beneficial ownership or any other provision of Part 2. 


(5) The relevant entity’s follow up obligation is to deliver to the Registrar, 


as appropriate - 


(a) the same information as that which (as mentioned in paragraph 


(4)(a)) the relevant entity is required to enter in its beneficial 


ownership register, or 


(b) the appropriate information that will enable the Registrar to 


make the same amendment or deletion of information in the 


central register as that which (as mentioned in paragraph (4)(b)) 


the relevant entity is required to make in its beneficial 


ownership register, 


and the follow up obligation shall be discharged within 14 days from the date 


on which the first-mentioned obligation in paragraph (3) falls to be discharged 


by the relevant entity. 


(6) Regulation 21(2) to (7) and, as the case may be, Regulation 22 shall 


apply in a case where information is delivered to the Registrar under paragraph 


(5) as they apply in a case where information is delivered to the Registrar under 


Regulation 20(1), (2) or (3). 
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Unrestricted access to beneficial ownership information in central register 


24. (1) Subject to paragraph (2), the following shall have the right to 


inspect the central register -  


(a) a member of the Garda Síochána, not below the rank of 


inspector, who is engaged in the prevention, detection or 


investigation of possible money laundering or terrorist 


financing, 


(b) a member of FIU Ireland within the meaning of Part 4 of the Act 


of 2010, 


(c) an officer of the Revenue Commissioners, holding a position not 


below that of Higher Executive Officer, 


(d) an officer of the Criminal Assets Bureau, holding a rank not 


below the rank of inspector in the Garda Síochána, or holding a 


position not below that of Higher Executive Officer. 


(2) The right referred to in paragraph (1) shall not be exercised – 


(a) by a member of the Garda Síochána referred to in subparagraph 


(a) of that paragraph, unless he or she has been authorised to 


exercise the right by a member of the Garda Síochána, not 


below the rank of superintendent, 


(b) by a member of FIU Ireland, unless he or she has been 


authorised to exercise the right by a member of the Garda 


Síochána, not below the rank of superintendent, 


(c) by an officer of the Revenue Commissioners referred to in 


subparagraph (c) of that paragraph, unless he or she has been 


authorised to exercise the right by an officer of the Revenue 


Commissioners, holding a position not below that of Principal 


Officer, or 


(d) by an officer of the Criminal Assets Bureau referred to in 


subparagraph (d) of that paragraph, unless he or she has been 


authorised to exercise the right by a member of the Garda 


Síochána, not below the rank of superintendent. 


(3) Subject to paragraph (4), a member, a member of staff or an officer of a 


competent authority who is engaged in the prevention, detection or 


investigation of possible money laundering or terrorist financing shall have the 


right to inspect the central register. 


(4) The right referred to in paragraph (3) shall not be exercised – 


(a) by – 


(i) a member or member of staff of the Central Bank of 


Ireland, 


(ii) an officer of the Minister for Justice and Equality, or 


(iii) a member or member of staff of the Property Services 


Regulatory Authority, 
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(each of which or whom is referred to in this subparagraph as 


a “relevant competent authority”) unless he or she holds a 


position not below that of Higher Executive Officer and has 


been authorised to exercise the right by a member or member 


of staff or, as the case may be, an officer of the relevant 


competent authority concerned, holding a position not below 


that of Principal Officer, or 


(b) by a member or member of staff of - 


(i) the Law Society of Ireland, 


(ii) the General Council of the Bar of Ireland, or 


(iii) a designated accountancy body (within the meaning of 


Part 4 of the Act of 2010), 


unless he or she is a person designated by the President of the 


Law Society of Ireland, the chairperson of the General Council 


of the Bar of Ireland or the chief executive of (or a person 


holding an equivalent position in) the designated accountancy 


body, as the case may be, to be a person authorised for the 


purposes of clause (i), (ii) or (iii), as appropriate, to exercise the 


right. 


(5) An inspector appointed under section 764(1) of the Companies Act 


2014 shall have the right to inspect the central register. 


(6) On there being made of the Registrar a request for inspection, under 


any of paragraphs (1) to (5), of the central register, the Registrar shall afford 


the maker of the request access, in a timely manner, to the register. 


(7) The Registrar shall, neither during the taking of the steps to afford the 


maker the access referred to in paragraph (6), nor afterwards, alert any relevant 


entity concerned to the fact of such access having been afforded. 


(8) In paragraph (7), “any relevant entity concerned” means any relevant 


entity to which the information in the central register, the subject of the 


inspection concerned, relates. 


(9) Each of the following: 


(a) the Garda Síochána; 


(b)  the Revenue Commissioners; 


(c) a competent authority; 


(d) the Criminal Assets Bureau, 


may disclose the information in the central register to any corresponding 


competent authority of another Member State (a “corresponding authority”); in 


the event of there being a request made of a body or other person referred to in 


any of subparagraphs (a) to (d) by a corresponding authority for disclosure of 


such information, the request shall be complied with in a timely manner. 


(10) No fee shall be charged to a corresponding authority for the disclosure 


of the information in the central register. 
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Restricted access to beneficial ownership information in central register 


25. (1) When –  


(a) a relevant entity enters into an occasional transaction with a 


designated person, or forms a business relationship with a 


designated person, or 


(b) a designated person is taking customer due diligence measures 


in accordance with Part 4 of the Act of 2010 in relation to a 


relevant entity, 


the designated person shall, subject to paragraph (5), have a right of access to 


the following information in the central register that relates to the relevant 


entity: 


(i) the name, the month and year of birth and the country of 


residence and nationality of each beneficial owner of it; and 


(ii) a statement of the nature and extent of the interest held, or the 


nature and extent of control exercised, by each such beneficial 


owner, 


and that access shall be afforded in a timely manner. 


(2) The information obtained by a designated person by means of the 


access to the central register afforded under paragraph (1) shall not be relied 


upon exclusively by the designated person to fulfil the designated person’s 


duty to apply customer due diligence measures under Part 4 of the Act of 2010 


(which duty shall be fulfilled by using a risk-based approach). 


(3) A member of the public may, subject to paragraph (5), inspect the 


following information in the central register that relates to any relevant entity: 


(a) the name, the month and year of birth and the country of 


residence and nationality of each beneficial owner of it; and 


(b) a statement of the nature and extent of the interest held, or the 


nature and extent of control exercised, by each such beneficial 


owner. 


(4) The Data Protection Act 2018 (No.7 of 2018) shall apply to the access 


that the Registrar affords to a designated person and any member of the public 


in respect of the information in the central register that relates to a relevant 


entity. 


(5)  Where a designated person or a member of the public seeks to have 


access to, or to inspect, any information in the central register so far as such 


information relates to a minor who is a beneficial owner of a relevant entity, 


the Registrar shall request the designated person or member of the public to 


provide, in writing, to the Registrar a summary of the grounds on which he or 


she considers it is in the public interest that that information be disclosed to 


him or her and - 


(a) if the designated person or the member of the public refuses or 


fails to comply with that request, or 


(b) unless the Registrar, having considered such a written summary 


provided to the Registrar, is of the opinion that there are 
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substantial grounds for the contention of the foregoing person 


that it is in the public interest that the information be disclosed 


to him or her, 


the designated person or member of the public shall not be permitted by the 


Registrar to have access to, or to inspect, any information in the central register 


so far as such information relates to the minor concerned. 


(6) In paragraph (1), “occasional transaction” has the same meaning as it 


has in Regulation 5(9). 


 


Obligations of competent authorities to report certain discrepancies to Registrar 


26. (1) If -  


(a) any of the following: 


(i) the Garda Síochána; 


(ii) the Revenue Commissioners; 


(iii) a competent authority; 


(iv) the Criminal Assets Bureau, 


forms the opinion that there is a discrepancy between the 


information in the central register and the beneficial ownership 


information, as it relates to any relevant entity, available to, as 


the case may be, the Garda Síochána, the Revenue 


Commissioners or other foregoing authority or bureau (each of 


which is referred to in this Regulation as a “relevant person”), 


and 


(b) to the extent that the doing of the following does not interfere 


unnecessarily with the performance of the relevant person’s 


functions, 


then the relevant person shall deliver, in a timely manner, to the Registrar, in 


such manner as the Registrar determines, notice of that opinion, specifying the 


particulars as respects which the foregoing discrepancy exists. 


(2) On receipt of a foregoing notice, the Registrar shall - 


(a) if the Registrar considers it appropriate to do so, make an entry 


in the relevant place in the central register which states that the 


notice has been received and specifies the particulars as respects 


which the foregoing discrepancy exists, and 


(b) serve a notice on the relevant entity concerned which – 


(i) states that the foregoing notice has been received, and 


(ii) specifies the particulars as respects which the foregoing 


discrepancy exists, and requests the relevant entity to 


deliver to the Registrar, within a period specified in the 


notice and in such manner as the Registrar determines –  
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(I) a submission as to why the relevant entity considers 


the opinion of the relevant person concerned not to 


be well founded, or 


(II) if the relevant entity considers the opinion of the 


relevant person concerned to be well founded, such 


amended particulars (for entry in the central register) 


as are required where the relevant entity is satisfied 


that the delivery of such is the appropriate means by 


which the discrepancy can be resolved, 


and such a request shall be complied with by the relevant entity accordingly. 


(3) None of the following -  


(a) an opinion stated in a notice delivered under paragraph (1) by a 


relevant person to the Registrar (nor the specification in such a 


notice of the particulars as respects which the discrepancy 


concerned exists), 


(b) a submission delivered under paragraph (2)(b)(ii)(I) to the 


Registrar by a relevant entity, 


shall, of itself, be regarded as constituting defamatory matter. 


(4) Paragraphs (2) to (7) of Regulation 21 shall, with any necessary 


modifications, apply to amended particulars that are to be, or have been 


delivered, under paragraph (2)(b)(ii)(II) as they apply to information that is to 


be, or has been, delivered under Regulation 20(1) or (2). 


 


Fees may be charged for access to central register under Regulation 25 


27. (1) The Registrar may require any of the persons referred to in 


Regulation 25(1) or (3) to pay to the Registrar a fee of such an amount as the 


Registrar may determine in respect of the access afforded to the central register 


under Regulation 25(1) or (3). 


(2) The amount of a fee required to be paid under paragraph (1) shall not 


exceed the administrative cost incurred in affording access to the information 


concerned. 


 


Offence for failure to comply with Regulation 20, 21, 22 or 23 and 


supplemental provisions 


28. (1) A relevant entity that fails to comply with Regulation 20, 21 or 23 


commits an offence and shall be liable –  


(a) on summary conviction, to a class A fine, or  


(b) on conviction on indictment, to a fine not exceeding €500,000. 


(2) A relevant entity that fails, without reasonable excuse, to comply with a 


request, as referred to in clause (ii) of paragraph (4)(b) of Regulation 20, or 


clause (ii) of paragraph (2)(b) of Regulation 26, contained in a notice served on 


it under that paragraph (4)(b) or (2)(b), as the case may be, commits an offence 


and shall be liable – 
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(a) on summary conviction, to a class A fine, or 


(b) on conviction on indictment, to a fine not exceeding €500,000. 


(3) If the contravention in respect of which a relevant entity is convicted of 


an offence under these Regulations is continued after the conviction, the 


relevant entity shall be guilty of a further offence on every day on which the 


contravention continues and for each such offence it shall be liable, on 


summary conviction, to a class A fine. 


(4) A presenter that fails to comply with Regulation 22 commits an offence 


and shall be liable, on summary conviction, to a class A fine. 


(5) A person who, in purported compliance with Regulation 20, 21, 22 or 


23, makes a statement that is false in a material particular, knowing it to be so 


false or being reckless as to whether it is so false, commits an offence and shall 


be liable -  


(a) on summary conviction, to a class A fine or imprisonment for a 


term not exceeding 12 months or both, or 


(b) on conviction on indictment, to a fine not exceeding €500,000 or 


imprisonment for a term not exceeding 12 months or both. 


(6) A designated person who fails to comply with Regulation 20(3) 


commits an offence and shall be liable, on summary conviction, to a class A 


fine. 


(7) Where an offence under these Regulations is committed by a body 


corporate and is proved to have been so committed with the consent or 


connivance of any person, being a director, manager, secretary or other officer 


of the body corporate, or a person who was purporting to act in such capacity, 


that person shall, as well as the body corporate, be guilty of an offence and 


shall be liable to be proceeded against and punished as if he or she were guilty 


of the first-mentioned offence. 


 


Prosecution of offences 


29. (1) Summary proceedings in relation to an offence under these 


Regulations may be brought and prosecuted by: 


(a) the Director of Public Prosecutions, or 


(b) the Registrar. 


(2) The Registrar, at his or her discretion, may refer a case to the Director 


of Public Prosecutions where the case is one in relation to which the Registrar 


has reasonable grounds for believing that an indictable offence under these 


Regulations has been committed. 


(3) Summary proceedings in relation to an offence under these Regulations 


may be brought, heard and determine before a judge of the District Court 


assigned to -  


(a) the Dublin Metropolitan District, or 


(b) the district court district of which the district court area of 


Carlow forms part, 
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but only to the extent, in the case of the district court district referred to in 


subparagraph (b), that the judge so assigned is exercising jurisdiction in the 


district court area of Carlow so referred to. 


 


Certificate by Registrar admissible as evidence of facts stated 


30. A certificate in writing and signed by the Registrar shall be admissible 


in all legal proceedings as evidence without further proof of any of the 


following facts stated in the certificate unless the contrary is shown -  


(a) the contents of the central register, 


(b) the date on which information was registered with the Registrar, 


(c) the most recent date (if any) on which a requirement under these 


Regulations was complied with. 


 


Interconnection of central registers via the European Central Platform 


31. The Registrar shall arrange for the connection of the central register 


with central registers in other Member States as provided for by Article 30(10) 


of the Directive. 


 


Part 4 


Revocation 


Revocation 


32. The European Communities (Anti-Money Laundering: Beneficial 


Ownership of Corporate Entities) Regulations 2016 (S.I. No. 560 of 2016) are 


revoked. 


 


 


 


 


 


GIVEN under my Official Seal, 


22 March, 2019. 


 


Paschal Donohoe, 


Minister for Finance. 
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EXPLANATORY MEMORANDUM 


(This note is not part of the Instrument and does not purport to be a legal 


interpretation.) 


 


These Regulations give effect to Article 30 of Directive (EU) 2015/849 of the 


European Parliament and of the Council, of 20 May 2015, as amended by 


Article 1(15) of Directive (EU) 2018/843 of the European Parliament and of 


the Council of 30 May 2018. 


The Regulations require corporate or other legal entities incorporated in the 


State to obtain and hold adequate, accurate and current information in respect 


of its beneficial owners, and to state the nature and extent of the control 


exercised by them. 


The Regulations establish a central register of beneficial ownership and require 


corporate or other legal entities incorporated in the State to obtain to transmit 


its beneficial ownership information to the central register.  


The Regulations establish who shall have access the information held in the 


central register. 


The Regulations create offences for breaches of Article 30. 
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